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ANSWERS FOR MISSOURI. 
[By Cuartzs D. Drake, late of Missouri, now of Cincinnati.} 


1. Are aliens permitted, in your State, to hold real estate? 


Answer. All aliens, residing in the United States, who have 
made a declaration of their intention to become citizens of the 
United States, by taking the oath required by law, and all aliens 
resident in the State, are capable of acquiring real estate in the 
State, by descent or purchase, and of holding and alienating the 
same, and shall incur like duties and liabilities in relation thereto, 


as if they were citizens of the United States. 
2. What period of residence in the State is necessary to entitle a citizen to vote? 


A. One year before an election, the last three months of which 
shall have been in the county or district in which he offers to vote. 

3. Is the age of majority the same for males and females, and what is it? 

A. The same for both—twenty-one years. 

4. What are the requisites of a valid marriage? 

A. Marriage is considered as a civil contract, to which the con- 
sent of the parties, capable in law of contracting, is essential. 
The ceremony of marriage may be performed by a Judge, Justice 
of the Peace, or licensed or ordained Preacher of the Gospel. 

It is lawful for every religious Society to join together in mar- 
riage such persons as are of the said Society, according to the 
rites and customs of the Society to which they belong. 

Marriages contracted without the State, which would be valid 
by the laws of the country in which the same were contracted, 
shall be valid in all Courts and places within this State. 

5. For what causes may married persons be divorced, and by what tribunal? 
A. The Circuit Court, sitting asa Court of Chancery, is the 
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2 Answers for Missouri. 


tribunal which has jurisdiction of cases of divorce. A divorce 
may be obtained by the innocent and injured party in the follow- 
ing cases, viz.: 1. Where either party, at the time of the contract, 
was and still is impotent; or 2. had a wife or husband living at 
the time of the marriage; or 3. has committed adultery subse- 
quently to the marriage ; or 4. wilfully deserts and absents him- 
self or herself, without a reasonable cause, for the space of two 
years ; or 5. has been convicted of felony cr infamous crime ; or 
6. is addicted to habitual drunkenness for the space of two years ; 
or 7.is guilty of such cruel and barbarous treatment as to endan- 
ger the life of the other; or 8. offers such indignities to the person 
of the other as render his or her condition intolerable ; or 9. when 
the husband is guilty of such conduct as to constitute him a va- 
grant within the meaning of the law respecting vagrants. The 
Vagrant Act declares to be a vagrant, every able-bodied person 
who shall be found loitering or rambling about, not having where- 
withal to maintain himself, by some visible property, and who 
does not betake himself to labor or some honest calling to procure 
a livelihood ; and every able-bodied person who is found begging, 
and who quits his house, and leaves his wife and children without 
the means of subsistence. 

6. Are foreign Corporations permitted to establish agencies in your State? 

A. No foreign Bank can establish an agency banking house, 
office of discount and deposit, or of deposit only, or of discount 
only, or in any manner deal in buying and selling bills of exchange, 
checks, or drafts, or in discounting bills or notes, or loan, issue, 
emit, circulate, pass, or pay, or tender in payment, any notes or 
bills of such foreign bank. 

Foreign Insurance Agencies may be established on the follow- 
ing terms, to wit: 

1. The Agent, before commencing business, shall deposit with 
the Clerk of the County Court of the county in which he proposes 
to do business, a copy of the Charter of the Company for which 
he is to act, and also a copy of the power of attorney, or commis- 
sion, held by him as Agent. 

2. Before commencing business, he must furnish to the same 
Clerk a statement, subscribed and sworn to by the President or 
Secretary of the Company for which he proposes to act, setting 
forth the amount of the capital stock of the Company, what pro- 
portion is actually paid in, and how the balance, (if any,) is se- 
cured, and how that portion which is paid in is invested, and giv- 
ing the actual cash value of the capital stock, as nearly as pos- 
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sible, allowing sixty days to convert the same into ready money ; 
| and a similar statement, having reference to the Ist day of Janu- | 
| ary, must be filed on or before the Ist day of February in each | 
A year. | 
| 3. Before commencing business, he must, if his agency is lo- 
cated in the county of St. Louis, otherwise not, furnish to the same 
Clerk a resolution of the Board of Directors of the Company, au- 
thorizing any citizen or person residing in the State of Missouri, 
, or elsewhere, having a claim against the Company, growing out 
of a contract of insurance, made with the Agent, to sue for the 
same in any Court of this State, having competent jurisdiction ; 
and, further, authorizing service of process on the Agent, to be 
sufficiently binding on the Company, to abide the issue of the 
suit; and that such service shall authorize judgment in the same 
manner that a judgment is taken against a private individual. 

4. Before commencing business, the Agent must obtain a li- 
cense from the same Clerk. This license is granted for the term 
of six months. If the agency be in the county of St. Louis, he 

» must pay $100 for the use of the State, $100 for. the use of the 
/ county, and $50 for the use of the city of St. Louis; making $250 
- for each six months. 

If the agency be elsewhere than in the city of St. Louis, the 
Agent must, at the expiration of his license, furnish the Collector 
of the revenue of the county a true report, under oath, of the net 
amount (after deducting all return premiums) received by him ; 
and upon that amount he shall pay to the Collector, for State 
purposes, one per cent., and for county purposes, such rate, not 
exceeding two per cent., as the County Court may determine. 

These various provisions are sanctioned by heavy penalties. 

There are no other restrictions upon the establishment of agen- 
cies by foreign Corporations. 

7. Have you a law for limited partnerships? and what are its leading features? 3 

A. There is no law for limited partnerships. The procure- by 
ment of such a law has been attempted, but failed. 3 


8. What is the legal rate of interest, and what is the consequence of contracting for 
more? 


A. The legal rate of interest is six per cent., under a law 
which took effect on the 4th day of July, 1847. 

The consequence of contracting for a higher rate of interest is, 
that when suit is brought on the contract, the defendant may, un- 
der the general issue, show that a greater or higher rate of in- 
terest than six per cent. was therein or thereby agreed for, or re- 
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ceived, or taken ; and if the defence be sustained by the verdict 
of a jury, or the finding of the Court, the Court shall deduct from 
the real sum of money or price of the commodity actually lent 
and advanced or sold, the amount of interest contracted or agreed 
for, or received, or taken above six percent., and shall then render 
judgment for the remainder of the real sum, with six per cent. in- 
terest, which interest shall, by the order of the Court, be set apart 
for the use of the Common Schools of the county in which the 
suit is brought, and be paid over, when collected, to the county, 
for that use, and the defendant may recover his costs. 

Further than this, any person who shall agree to receive or 
take any higher or greater rate of interest than six per cent., shall 
forfeit and pay to the county, for the use of Common Schools, the 
whole interest agreed to be received or taken; to be recovered 
before any Justice of the Peace, or Circuit Court having jurisdic- 
tion, as in an ordinary action of debt, upon information of any 
citizen of the county. This provision, it is supposed, would apply 
to those cases only where the contract is not sued on. 

9. Do you allow imprisonment for debt, and under what circumstances? 

A. Imprisonment for debt is utterly abolished. 

10. Have you a bankrupt, or insolvent law, and what are its leading features? 

A. There is no bankrupt law. An insolvent law stands upon 
the Statute book, unrepealed ; but as its operation was only to re- 
lease the insolvent from arrest and imprisonment for debt, it has 
been rendered obsolete by the abolishment of imprisonment for 
that cause. 

11. What are the damages on protested bills of exchange? 

A. The damages allowed on protested bills of exchange are 


as follows : 

When the bill is drawn or negotiated within this State, and 
is protested for non-acceptance or non-payment, there shall be 
allowed and paid to the holder, by the drawer and endorsers, hav- 
ing due notice of the dishonor of the bill, damages in the follow- 
ing cases : 

1. If the bill shall have been drawn on any person at any place 
within this State, at the rate of four per centum on the principal 
sum specified in the bill ; 

2. If drawn on any person at any place out of this State, but 
within the United States, or the territories thereof, at the rate of 
ten per centum on the principal sum ; 

3. If drawn on any person at any port or place without the 
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United States and their territories, at the rate of twenty per cen- 
tum on the principal sum. 

Where the bill is drawn on any person at any place within this 
State, and accepted, and payment shall not be duly made by the ac- 
ceptor, there shall be paid to the holder by the acceptor, damages in 
the following cases : 

1. If the bill be drawn by any person, at any place within this 
State, at the rate of four per centum on the principal sum. 

2. If drawn by any person at any place without this State, but 
within the United States, or their territories, at the rate of ten per 
centum on the principal sum. 

3. If drawn by any person, at a place without the United States 
and their territories, at the rate of twenty per centum on the prin- 
cipal sum. 

These damages are not recoverable unless the bill be expressed 
to be for value received, nor unless the holder thereof shall have 
purchased the same, or acquired some interest therein, for a val- 
uable consideration. 

In cases of non-acceptance, or non-payment, of a bill drawn at 
a place within the State,on a person at a place within the State, 
no damages can be recovered, if the principal sum, with the in- 
terest and charges of protest be paid within twenty days after 
demand, or notice of the dishonor of the bill. 

12. Have you any State legislation on the subject of insurance, and what is it? 

A. There is no State legislation on the subject of insurance, 

except charters of Insurance Companies. 


13. Have you altered the general law governing negotiable paper, and in what par- 
ticulars? 


A. The general law governing negotiable paper has been al- 
tered. 

Two kinds of promissory notes are recognized, one negotiable, 
the other not. 

I. Unnegotiable Notes. Any note, whereby the maker shall pro- 
mise to pay to any person or his order, or to bearer, any sum of 
money or property therein mentioned, shall import a consideration, 
and be due and payable as therein specified. 

Such notes, though not negotiable, are assignable by endorse- 
ment, and the assignee may maintain an action thereon in his own 
name against the maker; but the maker is not precluded by an 
assignment from making any defence against the note, in the 
hands of the assignee, that he might have made against the as- 


signor. 





ogee Se se in ae 





oe’ 
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Against such a note the maker is allowed every just set-off and 
discount, which accrued before the assignment, without regard to whose 

hands it may have passed into, unless it be expressed in the note 

that it is to be paid without defalcation or discount. 

Upon such a note the assignee can maintain an action against 
the assignor, in case of the maker’s failure to pay, only in one of 
the following cases: 

1. If he use due diligence in the institution and prosecution of 
a suit at law against the maker; 

2. If the maker is insolvent, or is not a resident of, or residing 
within this State, so that a suit would be unavailing, or could not 
be instituted. 

Il. Negotiable Notes. Every promissory note, for the payment of 
money, expressed on its face to be for “ value received, negotiable, and 
payable without defalcation,” is declared to have the same effect, and 
to be negotiable in like manner, as an inland bill of exchange; and 
such a note is the only one recognized by the law of this State as 
negotiable. 

14, Have you an attachment law, and what are its leading features? 

A. There is an attachment law, the general features of which 
are as follows: 

Creditors only can obtain attachments in the following cases : 

1. Where the debtor is not a resident of, nor resides within this 
State ; ' 

2. Where he conceals himself,so that the ordinary process of 
law cannot be served upon him ; 

3. Where he has absconded, or absented himself from his usual 
place of abode in this State, so that the ordinary process of law 
cannot be served upon him ; 

4. Where he is about to remove his property or effects out of 
this State, with the intent to defraud, hinder, or delay his creditors ; 

5. Where he has fraudulently conveyed or assigned his property 
or effects, so as to hinder or delay his creditors ; 

6. Where he has fraudulently concealed or disposed of his pro- 
perty or effects, so as to hinder or delay his creditors ; 

7. Where he is about fraudulently to convey or assign his pro- 
perty or effects, so as to hinder or delay his creditors ; 

8. Where he is about fraudulently to conceal or dispose of his 
property or effects, so as to hinder or delay his creditors; _ 

9. Where the debt was contracted out of this State, and the 
debtor has absconded, or secretly removed his property or effects 
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into this State, with intent to defraud, hinder, or delay his credi- 
tors. 

Creditors may sue upon demands which have not become due, 
in any one of the fourth, fifth, sixth, seventh, eighth, or ninth of 
the above cases. 

The attachment is obtained upon the creditor filing his declara- 
tion, and therewith an affidavit of the defendant’s indebtedness, 
in a specific sum, and that the plaintiff has good reason to believe, 
and does believe, the existence of one or more of the causes, 
which, as above mentioned, would entitle the plaintiff to the writ ; 
and also a bond, in double the amount sworn to, executed by the 
plaintiff or some responsible person, as principal, and one or more 
securities, resident householders of the county in which the action 
is brought, payable to the State of Missouri, and conditioned that 
the plaintiff shall prosecute his action without delay, and with 
effect ; refund all sums of money that may be adjudged to be re- 
funded to the defendant, or found to have been received by the 
plaintiff, and not justly due to him ; and pay all damages that may 
accrue to any defendant or garnishee, by reason of the attachment, 
or any process or proceeding in the suit, or by reason of any judg- 
ment or process thereon. 

When several defendants reside or have property in different 
counties, and when a single defendant has property or effects in 
different counties, separate writs may be issued to every such 
county. 

The writ may levied on any property of the defendant, not ex- 
empt by law from execution, and garnishees may be summoned. 

The writ contains a clause of summons, and if it be served on the 
defendant, he is bound to appear as in any ordinary action insti- 
tuted by summons, and the judgment in a case where the writ is 
so served, is a general one, available not only against the property 
attached, but against the defendant’s other property. If, however, 
the writ be not served on the defendant, the judgment binds only 
the attached property, and no execution can issue on it against 
other property, nor can the judgment be made evidence of debt 
against the defendant in any subsequent suit. 

A defendant not served with the writ may, at any time before 
final judgment, appear and defend the suit. 

The attachment may be dissolved, at any time before final judg- 
ment. 

1. Where the affidavit on which the writ was obtained is ad- 
judged by the Court insufficient ; but in such case the dissolution 
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will not take place, if the plaintiff file a good and sufficient affi- 
davit, to be approved by the Court, in such time and manner as 
the Court shall direct: 

2. Where the defendant appears and pleads to the action, and 
gives bond to the plaintiff, with good and sufficient security, to be 
approved by the Court, in double the amount of the property, 
effects, and credits attached, conditioned that such property, effects, 
and credits shall be forthcoming, and abide the judgment which 
shall be rendered in the cause, when and where the Court shall 
direct : 

3. Where the defendant appears and pleads to the action, and 
gives like bond and security, in a sum sufficient to satisfy the debt 
sworn to, with interest and costs of suit, conditioned that the de- 
fendant shall pay to the plaintiff the amount which may be ad- 
judged in favor of the plaintiff, interest, and all costs of suit, on 
or before the first day of the next term of the Court, after that at 
which judgment shall be rendered. 

When the defendant appears to the action, he may put ina 
plea in the nature of a plea in abatement, denying the truth of 
the affidavit on which the attachment issued ; which plea is tried 
by ajury. If the jury find that the affidavit was not true, the suit 
is dismissed at the plaintiff’s cost; but if they find that it was 
true, the suit proceeds. 

Execution issues in an attachment cause, against the property 
attached only, where the defendant was not served with process ; 
but where he was served, or appeared to the action, it goes against 
his property generally. 

15. What are the requisites of a valid deed for the conveyance of land in your 
State? And will a deed made elsewhere, without these requisites, be good? 


A. Every conveyance in fee, or of a freehold estate, must be 
subscribed and sealed by the person from whom the estate or 
interest conveyed is intended to pass, or his lawfnl agent. 

The term “heirs,” or other words of inheritance, are not neces- 
sary to create or convey an estate in fee simple; and every con- 
veyance of real estate passes all the estate of the grantor, unless 
the intent to pass a less estate appear by express terms, or be 
necessarily implied in the terms of the grant. 

The words “ grant, bargain, and sell,’ in a conveyance in which 
any estate of inheritance in fee simple is limited, shall, unless re- 
strained by express terms, contained in the conveyance, be con- 
strued to be the following express covenants on the part of the 
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grantor, for himself and his heirs, to the grantee, his heirs and as- 
signs : 

1. That the grantor was, at the time of the execution of the 
conveyance, seized of an indefeasible estate in fee simple, in the 
real estate thereby granted : 

2. That such real estate was, at the time of the execution of 
such conveyance, free from incumbrances done or suffered by the 
grantor, or any person claiming under him : 

3. For further assurance of such real estate, to be made by the 
grantor and his heirs, to the grantee, his heirs and assigns. 

These covenants may be sued upon in the same manner as if 
they were expressly inserted in the conveyance. 

Every instrument in writing whereby any real estate is con- 
veyed, or may be affected in Law or Equity, must be acknowl- 
edged, or proved and certified. 

The proof or acknowledgment of every such instrument must be 
taken by some one of the following Courts or oflicers : 

1. If acknowledged or proved within this State, by some Court 
having a seal, or some Judge, Justice, or Clerk thereof, or some 
Justice of the Peace, of the county in which the real estate con- 
veyed or affected is situated. By a law which took effect on the 
13th February, 1847, Notaries Public in this State are authorized 
to take acknowledgments, but no authority is given to them to take 
proof of deeds. 

2. If acknowledged or proved without this State, and within the 
United States, by any Court of the United States, or of any State 
or Territory, having a seal, or the Clerk of any such Court. The 
Governor is empowered by law to appoint Commissioners in the 
other States to take acknowledgments of deeds, and other instru- 
ments of writing. An acknowledgment taken before, and certified 
by, an officer so appointed, would be valid in every case, except, 
perhaps, that of a conveyance of a married woman’s real estate ; 
but he has no power to take the proof of any conveyance. 

3. If acknowledged or proved without the United States, by 
any Court of any State, Kingdom, or Empire, having a seal, or 
the Mayor of any City, having an official seal. 

Every Court or officer taking the proof or acknowledgment of any 
conveyance, or instrument of writing, affecting any real estate, in 
Law or Equity, or the relinquishment of the dower of a married 
woman, must grant a certificate thereof, and cause such certificate 
to be endorsed on such instrument or conveyance. Such certifi- 
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cate shall be, 1. When granted by a Court, under the seal of the 
Court ; 2. when granted by the Clerk of a Court, under the hand 
of the Clerk and seal of the Court of which he is Clerk ; 3. when 
granted by an officer who has a seal of office, under the hand 
and official seal of such officer; 4. when granted by an officer 
who has no seal of office, under the hand of such officer. 

No acknowledgment of any such instrument shall be taken, un- 
less the person offering to make the acknowledgment is personally 
known to at least one Judge of the Court, or to the officer taking 
the same, to be the person whose name is subscribed to such instru- 
ment as a party thereto, or shall be proved to be such by at least 
two credible witnesses. 

The certificate of such acknowledgment must state the fact of 
acknowledgment, and that the person making the same was per- 
sonally known to at least one Judge of the Court, or to the officer 
granting the same, (the certificate,) to be the person whose name 
is subscribed to the instrument as a party thereto, or was proved 
to be such by at least two credible witnesses, whose names must 
be inserted in the certificate. 

The proof of the execution of any such instrument must be, 
1. By the testimony of a subscribing witness; 2. when all the 
subscribing witnesses are dead, or cannot be had, by evidence of 
the handwriting of the party, and of at least one subscribing wit- 
ness, given by at least two credible witnesses to each signature. 

No proof by a subscribing witness can be taken, unless such 
witness be personally known to at least one Judge of the Court, 
or to the officer taking the proof, to be the person whose name is 
subscribed to the instrument as a witness thereto, or shall be 
proved to be such by at least two credible witnesses. 

No certificate of such proof can be granted, unless such sub- 
scribing witness shall prove that the person whose name is sub- 
scribed thereto as a party, is the person who executed the same ; 
that such person executed the instrument, and that such witness 
subscribed his name thereto as a witness thereof. 

No proof, by evidence of the handwriting of the party, and of 
that of a subscribing witness, can be taken, unless the Court, or 
officer taking the same, be satisfied that all the subscribing wit- 
nesses to such instrument are dead, or cannot be had, to prove the 
execution thereof; nor shall any certificate of such proof be granted, 
unless at least two credible witnesses state, on oath or affirma- 
tion, that they personally knew the person whose name is sub- 
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scribed thereto as a party, well knew his signature (stating their 
means of knowledge,) and believe the name of the person sub- 
scribed thereto as a party, was subscribed by such person; nor un- 
less at least two credible witnesses, in like manner, state that 
they personally knew the person whose name is subscribed to 
such instrument, well knew his signature, (stating their means of 
knowledge,) and believe the name subscribed thereto as a witness 
was thereto subscribed by such person. 

In all cases where witnesses are examined, the certificate must 
set forth their names. 

A married woman may relinquish her dower in any of the real 
estate of her husband, by a conveyance thereof, executed by her- 
self and her husband, and acknowledged and certified in the fol- 
lowing manner, to wit: The relinquishment shall be taken before 
some Court or officer authorized to take the proof or acknowledg- 
ment of conveyances; the identity of the wife must be known, or 
proven in the manner hereinbefore indicated ; and she must be 
made acquainted with the contents of the conveyance, and ac- 
knowledge, on an examination apart from her husband, that she 
executed the same, and relinquishes her dower in the real estate 
therein mentioned, freely, and without compulsion or undue influ- 
ence of her husband. 

A married woman may convey her real estate, by a conveyance 
thereof executed by herself and her husband and acknowledged 
by her before some Court having a seal, or some judge, justice, 
or clerk thereof. The same requisites are necessary as in the case 
of a relinquishment of a wife’s dower, except that the certificate 
of acknowledgment must not state that the wife relinquishes her 
dower. 

Every instrument in writing, that conveys any real estate, or 
whereby any real estate may be affected in Law or Equity, proved 
or acknowledged, and certified in the manner above specified, shall 
be recorded in the office of the Recorder of the county in which 
the real estate is situated; and when so certified and recorded, 
shall, from the time of filing the same with the Recorder for re- 
cord, impart notice to all persons of the contents thereof; and all 
subsequent purchasers and mortgagees shall be deemed, in Law 
and Equity, to purchase with notice. 

No such instrument shall be valid, except between the parties 
thereto, and such as have actual notice thereof, until the same 
shall be deposited with the Recorder for record. 


i 
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A power of attorney, authorizing an agent or attorney of the 
owner to convey real estate, must be acknowledged or proved, and 
certified and recorded in like manner as a deed. 

15. Will a deed, made out of this State, without the foregoing requisites, be good ? 

In no case, except that of Military Bounty Lands. In the case 
of deeds conveying those lands, executed heretofore, or which may 
be executed hereafter, out of this State, and within the United 
States, an acknowledgment or proof in accordance with the laws 
of the State, Territory, or District, where the deed was or may 
be executed, is declared, by an act which took effect on the Ist of 
August, 1845, to be valid. 

16. Please answer a similar question with respect to a will. 

A person over twenty-one years of age, of sound mind, may, 
by last will, devise all his estate, real, personal, and mixed, and 
all interest therein, saving to the widow her dower; and a person 
over eighteen years of age, may, by last will, dispose of his goods 
and chattels , but no married woman can make a will, unless she 
have power to do so by marriage settlement, or by authority in 
writing, executed by her husband before marriage. 

A will must be in writing, signed by the testator, or by some 
person by his direction, in his presence, and attested by two or 
more competent witnesses, subscribing their names to the will, 
in the presence of the testator; and the person who signs the 
testator’s name, by his direction, must subscribe his own name as 
a witness to the will, and state that he subscribed the testator’s 
name at his request. 

No nuncupative will is good, where the estate bequeathed exceeds 
the value of two hundred dollars, nor unless it be proved by two 
witnesses, who were present at the making thereof, nor unless it 
be proved that the testator, at the time of pronouncing the same, 
did bid some person to bear witness that such was his will, or to 
that effect, nor unless such nuncupative will was made at the time 
of the last sickness, and at the dwelling-house of the deceased, or 
where he had been residing for the space of ten days or more, 
except where such person was taken sick from home, and died 
before his return. 

No proof shall be received of any nuncupative will, unless it be 
offered within six months after speaking the testamentary words, 
nor unless the words, or the substance thereof, were reduced to 
writing within thirty days after they were spoken. 

As to a will made out of this State, it must, as regards real es- 
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tate situated here, be made in conformity to the law of this State ; 
but a will executed in conformity to the law of the testator’s domi- 
cil, is valid here as regards his personalty. 


17. Does your law allow foreign executors, administrators, or guardians, to act in 
your State in relation to property situated there? 


First, as to executors and administrators. INo non-resident of 
Missouri can be an executor or administrator here, and no foreign 
executor or administrator has, as such, any authority in collection, 
management, control, or settlement of an estate. 

Upon the final settlement of the estate of a non-resident, and 
after the payment of all debts for which the same is liable in this 
State, the residue of the personal estate, if any, may be distributed 
and disposed of according to the laws of the decedent’s domicil ; 
or it may be transmitted to the executor or administrator, if there 
be any, in the State or county where the deceased had his domicil, 
as the Probate Court, under the circumstances, shall think best. 

If the deceased died insolvent, his estate found in this State shall, 
as far as practicable, be so disposed of, that all his creditors, here 
and elsewhere, may receive an equal share in proportion to their 
respective debts. To this end, his estate shall not be transmitted to 
the foreign executor or administrator, until his creditors, who are 
citizens of this State, shall have received their just proportions that 
would be due to them if the whole of the estate of the deceased, 
whenever found, were divided among all the said creditors, in pro- 
portion to their respective debts, without preferring any one species 
of debt to another. In such case, no foreign creditor shall be paid 
out of the assets found here, until those who are citizens shall have 
received their just proportions on the principle just mentioned. If 
there be any residue after such payment to the citizens of this State, 
the same may be paid to any other creditors who shall have duly 
proved their debts here, in proportion to the amount due them re- 
spectively ; no one receiving more than would be due to him if 
the whole estate were divided ratably among all the creditors. 
The remainder, if any, may be transmitted to the foreign executor 
or administrator, or, if there be none such, it shall, after the expi- 
ration of three years from the appointment of the resident admin- 
istrator, be distributed ratably among all the creditors, citizens, 
and others, who shall have proved their debts in this State. 

Second, as to guardians. No non-resident can be guardian in 


this State. 
Where a minor non-resident owns property in this State, the 
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law provides for the appointment of a curator to take charge of the 
property. A guardian of such minor, appointed in the place of the 
minor’s domicil, may, by application to the Probate Court, obtain an 
order on the curator to deliver to him the minor’s property; and 
such guardian may also demand, sue for, and remove any such 
property, wherever he may find it, to the place of residence of him- 
self andhis ward. But in order to obtain possession of such pro- 
perty, the foreign guardian must produce to the Probate Court sat- 
isfactory proof, by certificates according to the acts of Congress in 
such cases, that he has given bond and security in the State in 
which he and his ward reside, in double the amount of the value of 
the property, as guardian; and it must moreover appear, that a 
removal of the property will not conflict with the terms or limi- 
tations attending the right by which the ward owns the same. 

18. What are the requisites for admission to your bar, and have you any law regu- 
lating attorneys’ fees? 

A. There is no law regulating attorneys’ fees. 

Any free white male can practise law, upon obtaining a license 
from the Supreme Court, or from any Circuit Court, or some Su- 
preme or Circuit Judge, in vacation. In order to obtain a license, 
it is necessary that the applicant should produce satisfactory tes- 
timonials of good moral character, and undergo a strict examina- 
tion as to his qualifications, by one of the Judges. 


LAW REFORM—NEW YORK CODE OF PROCEDURE. ADDRESS OF JUDGE 
EDMONDS. * 


[We have more than once referred to this great movement in New York, and en- 
deavored to exhibit its leading features. Regarding it as by far the most important 
experiment yet tried in this country, in the way of Law Reform, it is our object in 
this article, not to express our own opinions—which have been fully given heretofore— 
but to make known the opinions of a more competent judge, living on the spot, in his 
own words. We shall therefore quote freely from the Address of Judge Edmonds upon 
several of the topics discussed by him. Ebs.] 


General Object of the New York Reformers. 
“| imagine I can discover in the proposed reforms, amid much 
that is hasty and ill digested, much that is calculated to be of 





*** An Address on the Constitution and Code of Procedure, and the Modifications of 
the Law effected thereby. Delivered on the 7th July, 1848, at the City Hall of the 
City of New York, before the Class of Attorneys of April Term. By the Honorable 
Joun Wortn Epmonps, Justice of the Supreme Court. New York: Code Reporter 
Office. 1848.” 
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lasting and extensive benefit. The removal of the fictions which 
have encumbered the administration of justice; the abolition of 
useless and antiquated forms; the restoration to pleadings of 
their proper character of truthfulness; the abolition of credi- 
tors’ bills, a most expensive and unwieldy substitute for a bank- 
rupt law; of the disqualification of witnesses, on account of in- 
terest; and of bills of discovery on one side of the Court to aid 
proceedings on the other; are all improvements which have long 
exercised the minds of the profession and the public, and which 
promise such great benefits, that I cannot persuade myself that 
we can soon return to the evils from which we are now so sud- 
denly relieved. 

“It was the intention of the new Constitution, in abolishing the 
Court of Chancery, not to destroy its functions, but to remove the 
Court as a separate tribunal from among our institutions. Its 
powers and duties were therefore carefully preserved, and were 
vested in the Supreme Court, which had always, until then, been 
a Court of Law as distinguished from one of Equity. * * * 

“It would seem to have been the intention of the Legislature, 
by this Code of Practice, to remove the whole Common Law mode 
procedure, and to substitute in its place the practice of the Civil 
Law, and reversing the expected order of things, to swallow up 
the Supreme Court, as formerly constituted, so far at least as 
practice and pleading are concerned, in the Court of Chancery.” 

* * * * * * * 


Influence of the Civil Law. 


“This consideration must, of course, involve the necessity of 
the student’s devoting, hereafter, as much, if not more, attention 
to the Civil, than to the Common Law. 

“ Let not this be a subject of regret to any one. For though the 
Common Law comes to us with well merited praise of its elasticity, 
and with the marked vharacteristic of a tender regard for human 
liberty, it approaches with a strong taint, still lingering about it, 
of the Feudalism whence it derived its origin. ‘Immaturely born 
in the early times of rudeness and barbarity, added to by chance 
or sudden emergency, it arose from a system which breathed only 
war, and regarded landed property only as the instrument of mili- 
tary strength, overlooking in its early ignorance those things 
purely rational—entia rationis, to which the attention of the law 
in our day is chiefly directed. Hence the different manner in 
which real and personal property is regarded; hence different 
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descents and different modes of execution in regard to them ; 
hence our metaphysical distinctions in regard to joint tenancies, 
and tenancies in common, vested and contingent remainders ; 
hence the long leases which have been productive of so much 
mischief; and hence the numberless fictions, now proposed to be 
abolished, to which the Courts were obliged to have recourse to 
temper the severity, relieve the harshness, and extend the use- 
fulness of a system, which, without some such resort, was wholly 
inadequate to the wants of increasing civilization. 

“On the other hand, the Civil Law comes to us as ‘the off- 
spring of philosophy and science, matured in times of the highest 
civilization,’ and commended to our regard by the large drafts we 
have made from time to time uponits fountains to supply the 
streams of our own jurisprudence. 

“We have borrowed from it our law of mortgages, which, at 
the civil law, were always liens, and not grants ;—principally our 
law contracts, excepting always the dishonest rule of caveat emptor, 
which is now nearly exploded with us; our rules of devolution of 
personal property ; our law of descents to all alike, ascending as 
well as descending, instead of the common law rule of primo- 
geniture, and that land should descend alone, for the all-sufficient 
reason, as given by a learned commentator, that it was too heavy 
to ascend ; our Court of Chancery and our whole system of Equity 
Jurisprudence ; our mode of sending down a cause for trial ; 
from being in jure in the Pretorium forum, where the issue was 
joined, to trial before the judices, where it was in judicio; and 
more recently, the examination of the party himself, and the se- 
curing to the wife her separate property ; the real and searching 
examination to test the qualifications of those who proffer them- 
selves to be professed administrators of the law, and restoring to 
them their real character under the Roman law, of being conduc- 
tores, or hirers of their work for a stipulated price ; and now, last 
of all, its practice and pleadings in conducting a suit in its pro- 
gress.” * * * * * * 


Pleadings required to be true. 


“T proceed to the next important consideration which suggested 
itself on my examination of the Code—namely, that all pleadings 
are now required to be true. This I regard as an improvement 
of exceeding value, which must commend itself to the favorable 
regards of the profession. Pleading is defined to be the formal 
mode of alleging that on the record which woul« be the support 
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of the action or the defence of the party in evidence. It was of 
pleading in this sense that the late Chief Justice Kent spoke of its 
established principles as rational, concise, luminous, and admira- 
bly adapted to the investigation of truth, and consequently to be 
very carefully touched by the hand of innovation. 1 John. R. 471. 
“So long as pleadings were required to be true, so long as they 
were required to be a statement of the facts which constituted the 
cause of the action or the defence,—such was their correct descrip- 
tion, such their just character; but statute after statute has been 
passed, allowing defences to be given in evidence under the general 
issue, utterly inconsistent with the import of its language, or allow- 
ing particular forms of declaring, entirely at variance with the real 
cause of action; fiction upon fiction has been adopted and sanc- 
tioned, and prolix and verbal statements have been indulged in, until 
it has too frequently occurred that you would search in vain in the 
pleadings for a true description of the controversy betwen the 
parties, or of the issue to be tried by the Court and jury. 


“To show the extent to which this has been carried, I mention 
that in the one action of assumpsit twenty-four different defences, 
all inconsistent with the language used, could be given in evi- 
dence under the plea that the defendant did not undertake and 
promise. 2 Cowen’s Treatise, 130. 

“It has been very seldom, when presiding at Nisi Prius, that I 
have taken occasion to examine the pleadings, though the party 
was obliged to furnish me with a copy, and simply because it was 
so frequently useless to look there for a statement of the issue, or of 
the facts, on which it was sought to ground either the action or the 
defence to it. 

“ Pleading under such circumstances became a useless incum- 
brance, retarding rather than aiding the investigation of truth. 
This evil was not the product of a day, but of a long lapse of 
years. The tide of fiction and redundancy, flowing originally from 
the source to which I have already alluded, namely, the desire of 
courts to correct their evils and extend their usefulness, and fed 
by the practice of measuring the rate of compensation by the 
number of words used, had been swelling for years, until its rising 
waters threatened to overwhelm all that was valuable in the sci- 
ence of pleading. The English Judges, long before it reached 
with them the absurd height it attained with us, interfered, and 
by their new rules, adopted in 4 Wil. IV., applied the proper cor- 
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rective, by abolishing useless proceedings and restoring to plead- 
ings their truth-telling character.” * * * 


Nature of the Pleadings under the New Code. 

“ But this must now pass away, and instead of relying upon his 
accustomed blanks or his precedents, easy of access, the practi- 
tioner will be sent back to the fountain head of principle, and in 
stating his cause of action or his defence, ‘in ordinary and con- 
cise language, without repetition, and in such manner as to ena- 
ble a person of common understanding to know what is in- 
tended,’ he will of necessity be compelled to become familiar with, 
and torely, not as heretofore, upon established precedents and idle 
fictions, but upon established principles and truthful averments, in- 
volving, not merely an intimate acquaintance throughout with the 
particular case which he is managing, but an accurate knowledge 
of the law which he intends to apply to it. And more especially 
will this become necesary under that provision of the Code which 
declares that every material allegation, noi specifically contro- 
verted, under the prescribed oath of the party, shall be taken as 
true. 

“ The science of pleading, thus restored to its original charac- 
ter, the pleader removed from all temptation to indulge in useless 
verbiage, compelled to state his client’s case truly upon the record, 
and forced, for that purpose, to resort often and freely for his guide 
to the great principles, whose wisdom long experience has demon- 
strated, there has been wrought out a reform of infinite value to 
the administration of justice, and well calculated to increase the 
learning and elevate the character of the Bar. 

“The other changes in the law of pleading, produced by the 
Code, are of minor importance. Those which were formerly the 
Bill in Equity, and the Declaration in Law, have now become one 
and the same thing, under a new name, ‘The Complaint’; and 
both are hereafter to contain what the former always was required 
to be—a true statement of the facts constituting the cause of ac- 
tion. 

“To this the defendant is allowed to interpose one of two plead- 
ings, a demurrer or an answer. A demurrer, when it shall ap- 
pear on the face of the Complaint that the Court has not jurisdic- 
tion or the plaintiff has not capacity to sue, or that another action 
is pending, or defect of parties, or misjoinder of actions, or an 
insufficient statement of the cause of action. And an answer, 
when the allegations of the complaint are controverted, or new 
matter, constituting a defence, is set up. 
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“ No demurrer is allowed to the answer. If it contain an insuf- 
ficient statement of a defence, or a statement of facts not con- 
stituting a defence, no demurrer lies; but advantage may be 
taken of the defect on the trial, or perhaps it may be stricken out 
on motion. This rule will necessarily require great care and skill 
in the preparation of an answer when it shall set up new matter, 
lest it contain defects which may not be pointed out until it be too 
late to remedy them. 

“ But one more pleading is allowed, and that isthe Reply, when 
an answer shall contain new matter. 

“ The Complaint, the Answer, and the Reply are to be verified 
by the party, to the effect that he believes them to be true. The 
demurrer setting up matter of Law alone, need not be thus veri- 
fied. And here pleading ends. No joinder in demurrer, no re- 
joinder or rebutter, are allowed; but, in imitation of the former 
practice in Chancery, all are abolished after the reply; so that, if 
by that time an issue shall not be joined, it can be joined only 
orally on the trial.” - ss ° sa 


Actions abolished. 


“The manner in which the code acts upon the subject is, first, 
by dividing remedies in Courts of Justice into actions and special 
proceedings ; actions being defined to be regular judicial proceed- 
ings, in which a party prosecutes another for the enforcement or 
protection of a right ; the redress or prevention of a wrong, or the 
punishment of a public offence ; and next by abolishing all dis- 
tinction between actions at Law and suits in Equity, and the 
forms of all such actions and suits heretofore existing.” 


Parties under the New Code. 


“The great change that is effected in this respect, consists in 
requiring the real party in interest to prosecute the suit ; thus en- 
tirely overthrowing the old rule of the common law, as to the 
assignability of a thing in action, and the doctrine, long so sternly 
and steadfastly adhered to, that it could not be enforced in any other 
name than that of the original party to the contract. This has 
never been the rule on the Equity, or, as I love to call it, on the Civil 
Law side of our Courts, and was long since profitably abrogated 
in regard to negotiable paper. Hereafter the party in interest 
may sue in his own name, and he may be joined by all persons 
having an interest in the cause of action; and any person may 
be made a defendant who has an interest in the controversy ad- 
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verse to the plaintiff, whether that interest be a legal or an equi- 
table title. Thus removing from the arena of litigation a some- 
what prolific source of controversy, and a rule highly artificial in 


its character, the reason for which has long since passed away. 
* * * * % * 


Commencement of Suit. 

“ Formerly at law it was by the serving of a writ commanding 
the arrest of the defendant in the first instance, or by the personal 
service upon him of the declaration or statement of the cause of 
action ; and in Equity it was by serving upon him a subpena to 
appear and answer. Both the writs, thus used for the purpose of 
the commencement of a suit, were artificial in their framework, 
and did not accurately state their purpose and object, and the dec- 
laration thus used might, as | have already remarked, be an utter 
falsehood, so that the uninformed man would always find it diffi- 
cult to tell, from the process thus served upon him, what was 
wanted of him, or what he was complained of for, or indeed any 
thing about it, except the fact that he had been sued, and not 
even that in some cases, unless he had some kind friend to inform 
him. * * * * 

“ This evil, and it surely was one, and of a very unnecessary char- 
acter, has now been removed, and the universal mode of a sum- 
mons adopted in its stead, whereby the party is required to an- 
swer the complaint made against him, (a copy of which is also to 
be served at the same time,) within twenty days, or judgment will 
be taken against him for the sum demanded, or for the specified 
relief prayed for. If he resists the claim, he has only to demur or 
answer and prepare for the trial. If he does not resist, the plain- 
tiff, on filing proof of service of the process, may take his judg- 
ment for the sum demanded; or, if aught else than a particular 
sum of money is sought for, the Court may receive evidence to 
enable it to determine the nature of the relief to be granted, or 
may refer the case for that purpose, or in certain instances sub- 


mit it to a jury.” = ” . = 
Trial. 
“Every issue, whether of law or fact, is to be tried in the first 
instance by a single Judge ; so that at the Circuit, which is now 
the only Court which a single Judge can hold, (the special term of 


a distinct Court being abolished,) issues of fact in Law and Equity, 
issues of Law and special motions will alike be heard. The de- 
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cision of the single Judge will be final in all matters not affecting 
the merits, embracing all mere practice questions. 

“In all other matters there will be an appeal to the general 
term, so far as questions of fact are concerned, where the case is 
not tried by a jury, the decision at the general term will be final. 
In other cases there will be an appeal from the general term to 
the Court of Appeals. 

“On such appeal, the Court may review as well interlocutory 
orders affecting the merits as the final judgment appealed from, 
in this respect imitating the practice of the Civil Law. 

“ All issues of fact, triable at the Circuit, may be tried with or 
without a jury, by default or consent of parties. 

“Both the Constitution and the Code seem to contemplate a 
somewhat general abandonment of the trial by jury; and the 
Commissioners speak of ‘the performance of jury service as being 
one of the most burthensome duties of the citizen.’ If burthen- 
some, it is still one of the most valuable of his duties, both to 
himself and to the community ; and I cannot unite with those offi- 
cers in regarding ‘the lessening that burthen as a great benefit. 

* * * * ¥ * 

* Another mode of trial is by referees, chosen by the parties 
themselves, a mode of trial long prevalent with us, but now per- 
fected by several regulations of the Code. This practice also pre- 
vails in the modern days of the Civil Law, but to a much greater 
extent than with us, because of the absence in their tribunals of 
the judices or jury. ° . ® ° 

Evidence. 


“Changes have been wrought in some other incidents of the 
trial, which deserve a passing notice. One is the oral examina- 
tion of a party, on the demand of his adversary. This comes to 
us, not so much from the Civil Law as from the interpolations 
upon it, of the Canon Law, which, in some countries, have ripened 
into the Inquisition, and the use of torture to extort an answer. 
We have, however, an important protection against the misuse of 
the power, in the exemption of a party from liability to answer‘ 
when it may subject him toa penalty. Subject to that restriction, 
the oral examination of the party becomes an entire substitute for 
a bill of discovery, which is necessarily abrogated. 

Another incident to the trial, and one of great importance, is 
the provision that the interest of a witness shall no longer dis- 
qualify him from testifying, leaving the question of his credibility 





22 Law Reform. 


to be determined by the Court or jury. In this and some other 
respects, such as requiring pleadings to be true, and exacting a 
written acknowledgment to do away with the statute of limita- 
tions, we have been preceded by the legislation of Great Britain, 
where the work of reform seems to be the steady stream, rather 
than, as with us, an overwhelming flood. 

“ Another change in the incidents of trial is the regulation that 
a witness, who resides over one hundred miles from the place of 
trial, may not be compelled to attend the trial in person, but may 
be examined before a Referee, and his testimony, reduced to 


writing, be transmitted to the Court which is to investigate the 
case.” * * * * * 


Judgment. 

“In regard to the judgment, the principal alteration has been in 
relieving the attorney from the mere drudgery of making up the 
record. That has hereafter to be done by the Clerk of the Court, 
as was formerly the case with the enrolment of a decree in Chan- 
cery. All that will be necessary for the attorney to do, will be to 
prepare and properly settle the minutes of the judgment to which 
he may be entitled. 


Execution. 


“There are four modes provided for executing a judgment. 
Where it is for the specific performance of a particular act, by 
serving a copy of the judgment, and demanding its execution; 
and in case of failure, the party may be proceeded against by an 
attachment for a contempt; where it is for the payment of a sum 
of money, by a writ of execution against the property ; and in 
some instances against the person of the judgment debtor, and 
by a writ of possession, of either real or personal property, in 
analogy to the writ of assistance, the writ of possession, or Re- 
torno Habendo. 

“These executions have two important aids provided by the 
Code. 

“One is, when an execution is returned unsatisfied, the judg- 
ment debtor may be summoned before the proper officer ; may be 
examined on oath touching his effects, and be compelled to surren- 
der in satisfaction of the claim, any property which he may dis- 
close. This is a valuable substitute for a creditor’s bill, with all 
its cumbersome and expensive machinery, and is a nearer ap- 
proach to a bankrupt law than has recently been made in State 
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legislation. It is the shadowing forth of important aid to credi- 
tors—the framework around which, with due care, may be built a 
valuable system to enforce the collection of debts against the 
efforts of a fraudulent debtor. 

The other aid is the provision for factorizing the debtor, if I 
may use an expression well known in some of the States, where- 
by, after judgment, and without waiting for the return of an exe- 
cution, a person owing money to the judgment debtor, or having 
his property in his hands, may be summoned before the Judge, be 
examined as to such effects, and be compelled to surrender them 
to the judgment creditor. 


Costs. 


“ For some years the Legislature has been engaged in passing 
bills to reduce costs, upon the plea of cheapening litigation, until 
it has become so cheap as largely to increase the quantity, and 
until the taxable costs had become an inadequate compensation for 
the labor the profession were required to bestow upon their busi- 
ness. Yet enough remained to continue the impression in the 
mind of the suitor, that his lawyer could obtain his remunera- 
tion out of the other party, so that the attorney, as a general 
thing, was unable to obtain a proper price for his work from either 
side. Under such a state of things, the sooner the fee bill was 
abolished the better. That event has now occurred, and hence- 
forth, the attorney, having, under the Constitution, ceased to be a 
public officer, and having, under the law, been placed in the same 
situation with persons in every other calling, has become a hirer 
out of his services for such a price as he may justly deserve, or 
as may be agreed upon, and for this he is to depend upon the 
person who employs him.” 


INTEREST AND USURY. 
[By T. Waker. ] 


I propose in the first place to inquire into the theory of legisla- 
tion upon the subject of interest and usury, and then state some 
of the more important decisions of the Courts. 

Usury was originally synonymous with interest. It signified the 
price paid for the use of money, without reference to legality. But 
now the usual acceptation of usury is, the taking of unlawful inter- 
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est. Where the rate is limited by law, it is called usury to take 
more. A law limiting the rate of interest, is called a usury law. 
A contract to pay more than the legal rate, is called a usurious 
contract; and it has been common for usury laws to declare usu- 
rious contracts absolutely void. Some have gone still further, and 
prohibited usury under the heaviest penalties. 

Until within a short period, however, the question of usury has 
been treated purely as a question of morality. In the Old Testa- 
ment, there are three passages relating to usury—22 Exod. 25; 25 
Levit. 35, 37; 13 Deut.19, 20. The result is, that the Mosaic law 
prohibited taking interest from one Jew by another. It does not in- 
clude strangers. But, from a disregard of this distinction, the 
canon law held it to be a mortal sin to take interest in any case: 
and some of the ancient fathers went so far as to recommend the 
punishment of death. 

The Greeks had no law on the subject. Interest was common, 
but regulated itself. Aristotle, however, an enemy to all com- 
merce, denounced the taking of interest as a solecism in nature, 
because money is naturally barren, and cannot beget money. 

In Rome there was no law on the subject during the first three 
centuries. The law of the Twelve Tables is said to have limited 
the rate of inte.est to twelve per cent. The same law allowed 
parents to take the lives of children, and creditors to take the lives 
of debtors. Others, however, suppose that the first law regulating 
interest was procured by the Tribunes of the people, a century later. 
If so, the spirit of the law is perfectly in character. 

In England the taking of any interest was prohibited under se- 
vere penalties—sometimes amounting to forfeiture of all property, 
and the prohibition of Christian burial—down to the 37th year of 
Henry VIII., 1546, when a law was passed limiting the rate to ten 
per cent. This was the first law of England, which made a dis- 
tinction between interest and usury. 

But I do not regard the practice of ages, even if uniform and 
universal, as at all conclusive, because as we have just seen, it 
would prove far too much. The only fair mode of discussing such 
a question, is to consider it as new, and recur to first principles. 

The propriety of some law regulating interest is obvious. Where 
money is withheld after being due, all agree that something ought 
to be paid for the use of it. And in the absence of any special 
agreement between the parties, it is proper to declare, by a gene- 
ral law, what this shall be, to save the trouble of special proof in 
each particular case. 
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But where parties agree upon a given rate of interest, this 
reason does not exist. Their own contract ascertains what the 
law would otherwise ascertain forthem. And the question is, 
whether it is not best to leave all men free to agree upon whatever 
rate they choose. 

There are some fundamental propositions bearing upon the sub- 
ject, which will not be controverted. We shall all admit the price- 
less value of personal liberty, including freedom of thought, 
speech and action. We shall all admit that every restraint upon 
such freedom is in itself an evil, to be tolerated only in considera- 
tion of some counterbalancing good. In short, we shall all admit, 
that the best possible condition of human society, is that where 
social order is preserved at the least sacrifice of individual liberty. 
These general propositions no one will deny. Perhaps we may 
advance, with entire unanimity one step farther :—men should be 
allowed to make what contracts they choose, unless such contracts 
would produce public injury. In other words, the only justifica- 
tion, under a free government, for restraining the liberty of making 
contracts, is, that the contracts prohibited would injure the public. 
Let us apply these principles to the subject of contracts. 

Men ought not to be restrained from making any contracts 
whatsoever, except such as would be productive of public injury. 
Restraint, upon any other pretext, would be tyranny. If, then, it 
be proper to restrain men, in their contracts respecting interest, it 
must be for the reason, that, to leave them free, would produce 
more public harm than good. The advocates of usury laws must 
show a balance of public good resulting therefrom, sufficient to 
compensate for the encroachment upon individual liberty. Other- 
wise the restraint is unjustifiable. 

The question of interest is a question of value ; and no proposi- 
tion is better settled, than that value cannot be determined by 
law. A commodity is worth what men will give for it, whatever 
the law may declare tothe contrary. But the law can limit the 
price which shall be paid, and punish men for giving or taking 
more. And this is what usury laws undertake to do in regard to 
the use of money. They limit the price which shall be paid for 
the use of money, and punish him who takes more. 

The question then naturally arises, why should money be sin- 
gled out as the only commodity whose price is to be limited ? 
Why not limit the price of labor, provisions, books, or any other 
convenience or luxury? Why not pass a universal code of sump- 
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tuary laws, ascertaining the price of every thing, and punishing 
the giving or taking of more? This was done in ancient times. 
Why not doit now? The answer is obvious: it would make us 
a nation of slaves. The mind revolts at the bare idea. And the 
price of commodities in general is left to regulate itself; or rather, 
to be regulated by the ratio of demand and supply. 

Money, then, is to be an exception to the general rule; and it 
devolves upon the advocates of usury laws to point out wherein it 
differs from other commodities. What are the circumstances pe- 
culiar to money, which make it expedient to restrain the price ? 
Has it a permanent value for all times and places? No—there is 
no value so fluctuating. Has it then the same value to all indi- 
viduals at the same time and place? No—this is not pretended. 
The use of money is actually worth, to each individual, what he 
can afford to pay for it; and that will depend upon the circum- 
stances in which he is placed. In fact, if money had an unchang- 
ing value, and were worth the same to all, there would be no pre- 
text for limiting the price. The very theory is, that some men 
would give more than others, if not restrained. And the question 
is, why restrain them? Are they children in this respect, and men 
in every other? Canthey not be trustedto make bargains for 
money as well as for every thingelse ? You say toa man, he shall 
give six per centum, and no more. Is it for his own benefit that 
you say this? Certainly not. You have no particular person in 
view when you make the law. You acknowledge that each indi- 
vidual is the best judge of his own interest. For whose good then 
do you interfere? You answer, for the public good. Now, can it 
make any possible difference to the public, whether I pay six per 
centum or twelve? There is just so much money in the commu- 
nity, either way. But if it were otherwise, the public have no 
business with the matter. I have a right to do what I will with 
mine own, so that I harm nobody else. Suppose I make a foolish 
bargain formoney. What then? Some one gets it who will man- 
age it better, and the public will lose nothing. Besides, if you 
prevent me from this foolish bargain, I shall be likely, from the 
same weakness, to ruin myself by some other. You must ap- 
point a guardian for me, if you would save me. And the same 
reason which justifies the one, would seem to justify the other. 

It will be admitted, at once, that if every person in the whole 
community was equally prudent, so that no. one would make an 
improvident bargain for money, there would be no occasion for 
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usury laws. Now, what is the probable proportion of persons who 
would give too much interest? If a minority, then you tie the 
hands of all, because a few might harm themselves. If a majority, 
then you have this absurdity: a majority of persons who would 
be unfit to make their own private contracts, are fit to make 
laws for the whole community. 

But what is the real motive for passing usury laws? It is the 
same as would induce the passage of an agrarian law. The ma- 
jority of men are borrowers, and want to borrow cheap. Why 
not then at the same time compel men, who have money, to lend 
it at the rate established? There would be some consistency in this. 

I know of but one class who are benefited by usury laws ; and 
that is the stockholders in Banks. Banks can issue notes beyond 
their reserved specie, and of course can afford to loan at a less 
price than that asked by individuals. It is for their interest there- 
fore to have the rate fixed so low as to drive private lenders out of 
the market. 

There are four strong objections to usury laws. First, they must 
necessarily be ineffectual. Men who cannot obtain money at the 
legal rate, will give more. Secondly, they offer bribes to knavery. 
None but knaves could be hired to break their contracts. To do 
away this objection, you must punish him who gives, as well as 
him who takes, by confiscating the whole amount of the contract. 
Thirdly, they restrain individual enterprise: they actually increase 
the rate of interest by increasing the hazard of lending. Fourthly, 
they take the business of lending money out of the hands of repu- 
table men, and give it to Shylocks. 

But, without pursuing further the abstract question, let us look 
to the practical operation of laws regulating interest, as expounded 
by the Courts. 

I. WueEn INTEREST IS RECOVERABLE. 

De Haviland v. Bowerbank, 1 Camp. Rep. 50. Assumpsit for mo- 
ney had and received. Per Lord Ellenborough. “Interest ought to 
be allowed only in cases where there is a contract for the payment 
of money on a certain day, as on bills of exchange and promissory 
notes, or where there has been an express promise to pay interest ; 
or where, from the course of dealing between the parties, it may 
be inferred that this was their intention ; or where it can be proved 
that the money has been used, and interest actually made.” The 
rule of considering how far the plaintiff is damnified, was said to 
be t6o indefinite. And in Crockford v. Winter, 1 Camp. 129, the 
same Judge would not allow interest where the defendant had 
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obtained plaintiff’s money fraudulently, since fraud did not take it 
out of the rule before laid down. And in Kingston v. McIntosh, 1 
Camp. 518, which was an action on a policy of insurance, the same 
Judge held that the plaintiff could not recover interest upon the 
sum insured. Lord Ellenborough said: “I cannot advise a jury 
to allow interest upon a policy of insurance, more than upon book 
debts, and all other cases where a sum of money is found to be due.” 

Osgood v. Breed, 17 Mass. Rep. 356. Appeal from Probate. The 
claim was that interest should be allowed, in favor of an heir at 
law, upon moneys advanced by a parent to a child. The Court 
would not allow interest. The true notion of advancement is a 
giving, by anticipation, the whole or part of what it is supposed 
a child will be entitled to, on the death of the parent. It must be 
proved to have been intended as an advancement, chargeable on 
the child’s share of the estate, or it will be deemed an absolute 
gift. It has never been thought that such an advancement was a 
borrowed capital, on which interest was to accumulate. Few chil- 
dren would be willing to take it on that ground. See also 3 Pick. 
Rep. 450. 

Wyman v. Hubbard, 13 Mass. Rep. 232. Appeal from the decree 
of the Judge of Probate, because he did not charge the executor 
with interest on the sums in his hands, belonging to the estate of 
the deceased. Per Parker, C.J. “The generalrule has been not to 
charge the executors with interest, when their accounts are settled 
in ordinary course. They ought not to be presumed to have made 
a profitable use of money belonging to the estate, because it would 
be contrary to their duty to use it at all. This rule admits of an 
exception, when it shall appear that the executors have actually 
made use of such money.” See also Stearns v. Brown, 1 Pick. 
530, where, on appeal by administrator to the Supreme Court of 
Probate, he was charged with a balance smaller than that found 
below. Wilde, J. there said: ‘The general principle is, that ad- 
ministrators are not chargeable with interest for money remain- 
ing in their hands, unless they loan it, and recetve interest, or make 
some profitable use of it, or unreasonably detain it.” 

Fay v. Howe, 1 Pick. Rep. 527. This was an action upon the 
Probate bond, against the guardian of a spendthrift. The ques- 
tion was, whether simple or compound interest should be charged 
upon a promissory note payable on demand, made by the guar- 
dian to the spendthrift before his appointment as guardian, and 
inventoried by him as part of the estate of his ward. The Court 
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decided it should be simple interest. Though, they said, in some 
cases, where /urge sums had come into the hands of the guardian, 
and no account had been rendered for many years, creating strong 
presumption of neglect in not putting the money of the ward into 
a productive state, the Court would allow compound interest, as 
in the case of Robbins v. Hayward, reported in a note to 1 Pick. 528. 
The Court here thought $500 would be a sum sufficient to subject 
the guardian to this charge. 

Stanwood v. Stanwood, 17 Mass. Rep. 57. Assumpsit for money 
had and received. Plaintiff was the wife of Stanwood, deceased. 
Before marriage, she held shares ina Bank. After marriage, they 
were left to stand in her name, her husband saying he did not 
want her money. After his death, the defendant, his executor, re- 
ceived the dividends for some years. This action was brought by 
the wife to recover the shares, the dividends, and the interest thereon. 
The Court held that the shares were choses in action ; that the hus- 
band expressly forebore to reduce them to possession, and that 
they survived to the wife. Accordingly they gave her judgment 
for the shares, dividends, and interest. 

Gage v. Gannett, 11 Mass. R.217. Debt upon a bond, conditioned 
that the obligor should pay to the obligee all moneys by him re- 
ceived as Clerk of Sessions. After great delay, the obligee re- 
ceived all these sums, and brought this action for the interest 
thereon. By the Court. Had the condition of this bond been for 
the payment of interest on the sums detained, the penalty would 
have been forfeited. But the principal having been paid and ac- 
cepted, the penalty is saved. See to the same point Bond v. Cut- 
ler, 10 Mass. 419. 

Bank of Chillicothe vy. Swayne and others, 8 Ohio 257. Assumpsit 
on bill of exchange for $5,000 at six months, drawn by defendants 
on Flewelling, of New York, discounted by plaintiff, and protested 
for non-payment. Special and money counts. Five special pleas 
in bar, setting forth, in substance, that plaintiff refused to discount 
a note, and resorted to a bill for the purpose of taking more than 
six per cent. interest, under the name of exchange, and in fact 
only gave for the bill $4,725.78. To each of these pleas, a sepa- 
rate replication, setting forth, in substance, that the consideration 
given for the bill was legal, and that the bill was purchased for a 
good and valuable consideration, to wit, $4,725.78, and an addi- 
tional replication to all the five pleas in the same form, all con- 
cluding“to the country. Demurrer to all these replications. Plain- 
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tiff’s charter limits the rate of interest on loans and discounts to 
six percent. 3 Chase 2029. Held, 1. That the replications were 
all bad, because they neither traversed, nor confessed, and avoided 
the pleas, and because they were multifarious, and concluded to 
the country. 2. The interest law does not make void the whole 
contract, when the legal rate is exceeded, but only the excess of 
interest above the legal rate, affirming the decision in Lafayette 
Society v. Lewis, 7 Ohio, p. 1, 80. 3. This contract is wholly void, 
because any act of a corporation, in violation of its charter, is 
wholly void. Bank of U.S. v. Owens, 2 Peters 527. 

Ohio v. Taylor, 10 Ohio 378. Chancery for foreclosure. Defen- 
dant borrowed from the Fund Commissioners $25,000, for which 
he gave his bond and mortgage to the State, and also a power of 
attorney to confess judgment. The power and mortgage, though 
not the bond, contained a provision to pay collection fees, not 
exceeding five per cent., in addition to principal and interest. 
Sale being made, and the money brought into Court, plaintiff 
moved to have the collection fee of five per cent. taxed in the bill 
of costs, as being made such by agreement of the parties. Held, 
that a stipulation to pay collection fees, in addition to regular in- 
terest, is in violation of the law regulating interest, and contrary 
to sound policy, and therefore void. 

Shelton v. Gill, 11 Ohio 417. Chancery for injunction and relief. 
Plaintiff borrowed money of defendant, and gave a bond with 
power of attorney to confess judgment for principal, interest, and 
two and a half per cent. collection fees. Interest exceeding six 
per cent. had been paid from time to time, when judgment was 
entered pursuant to the power, and execution issued. No allega- 
tion of tender, or bringing money into Court. Held, 1. That the 
want of an allegation of tender, and that the money is in Court, 
is fatal. 2. That where illegal interest has been paid, it cannot 
be recovered back. 3. That the agreement to pay collection fees 
is against sound policy, and void; but the objection should have 
been made atlaw. Ohiov. Taylor, 10 Ohio 378. 

Commercial Bank of Cincinnati v. Reed, 11 Ohio 498. Assumpsit 
on bill of exchange. Special and money counts, general issue, 
and notice. This bill was drawn and discounted to take up a pre- 
vious one, having the same parties, which was to have been drawn 
on defendant at Philadelphia, but by mistake was drawn upon him 
in Ohio, and protested. Plaintiff charged interest, protest and dam- 
ages, which were paid from proceeds of the bill in suit. Defence, 
that this was a corrupt device to take illegal interest. Held, That 
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but for the mistake in the first bill, the damages would have been 
legal; and the defendant having paid them, could not now recover 
them back, even if illegal. 

Baggs v. Loudenback, 12 Ohio 153. Assumpsit on promissory 
note. General issue and notice. Defendant had borrowed mo- 
ney of plaintiff, giving his note, which had been several times re- 
newed, sometimes with small payments, and sometimes incorpo- 
rating the interest in the new note, which was done in the note 
sued upon. The interest was always above six per cent. Defen- 
dant was ready to pay the balance due, reckoning interest at six 
per cent., and costs. Noaverment of tender. Held, That in an ac- 
tion upon a renewed note, into which illegal interest has been in- 
corporated, the consideration may be inquired into, and the illegal 
interest deducted. 

Spalding v. Bank of Muskingum, 12 Ohio 544. Assumpsit. Mo- 
ney couats and general issue. Plaintiff was a contractor on the 
public works of the State, and, in concert with the Fund Commis- 
sioners, agreed with defendant, that the latter should purchase 
$50,000 of six per cent. bonds, to be paid for by a credit of that 
amount, which should be drawn out on the Fund Commissioners’ 
checks, in favor of plaintiff, who agreed to allow a commission of 
five per cent. on all amounts so drawn. Defendant retained this 
commission as each check was paid, amounting in all to $1,377.13, 
to recover back which, this action was brought. Held, 1. That this 
was an illegal device to obtain more than six per cent., and if the 
contract were executory, the Bank could not recover. 2. But, as 
plaintiff had paid the amount, he could not recover it back, being 
in pari delicto. 

Miami Exporting Company v. Clark, 13 Ohio 1. Assumpsit on 
two bills of exchange, drawn in this State, upon and accepted 
by the defendant, in this State, payable in New York, and dis- 
counted by plaintiff, a corporation acting as a Bank. Special 
and money counts. General issue and set-off. Defence, that these 
bills were discounted by plaintiff in the adjustment of a prior bill 
of the same character, and that in discounting the orignal, and at 
least one of these bills, plaintiff took more than six per cent. in 
advance, under the pretext of exchange, the form of bills, instead 
of notes, being a mere device for this purpose. Plaintiff’s char- 
ter, granted in 1803, (3 Chase 2010,) confers no Banking powers, 
and contains no limit of the rate of interest. But the Act of 1816, 
(2 Chase 913,) which incorporates several new Banks, and extends 
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the charters of others then existing, limits the rate of interest to be 
taken by all the Banks to six percent. in advance. Held, That if 
plaintiff be included in this Act, and thus authorized to bank, then 
these bills are void under the decision in Chillicothe Bank v. Swayne, 
8 Ohio 257, for taking more than six per cent. in advance. If not, 
plaintiff is within the Act against unauthorized banking, (1 Chase 
868,) which declares such contracts void. In either case, judg- 
ment must be for defendant, both upon the special and money 
counts. Andit makes no difference whether the excessive inter- 
est was taken upon the original bill, or upon those given in re- 
newal of that, the latter being merely a continuation of the former. 

Rains v. Scott, 13 Ohio 107. In Chancery, for injunction, discov- 
ery, and relief. Plaintiff, for $40 in cash, and a note for $60, gave 
his note to defendant, at 341 days, for $125. This was renewed 
by paying $30, and giving a new note at 11 months, for $118.75, 
which was again renewed by a note at 12 months, for $150.55. 
Judgment by default on last note, the excuse for which is, that the 
facts could not be proved at law. General averment of tender of 
the amount actually due. Demurrer to bill. Held, That the aver- 
ment of tender should have been specific, stating the exact amount. 
That the prayer for discovery comes too late, the. suit at law hav- 
ing been finally determined. That since the Act of 1834, (Swan 
685,) the defence could have been made at law; and when this is 
the case, a Court of Equity will not interfere. 

II. From AnD TO WHAT TIME INTEREST IS TO BE COMPUTED. 

Blaney v. Bradley, Black. Rep.'761. “Interest is due on all bills 
of exchange and notes of hand, payable at a day certain, or after 
demand, if payable on demand.” 

Kennerly v. Nash, 1 Stark. Rep. 452 Ifa bill or note, payable at 
a given time after date, be for a sum certain, bearing interest, the 
plaintiff shall have interest from date. 

Hopper v. Richmond, 1 Stark. Rep. 507. By the terms of a note, 
defendant undertook to pay legal interest on demand: Lord Ellen- 
borough held, that must mean from the date of the note. 

Cotton v. Horsemanden, Pract. Reg. 357. Here, though the note 
was payable on demand, yet, as it appeared upon the face to be 
for money lent, interest was given from the date, and not from the 
presentment or demand. 

Dent v. Dunn, 3 Camp. 296. Where all that is due is tendered, 
and the holder has mislaid the bill or note, so that he cannot give 
it up, and payment on that account is postponed, interest is al- 
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lowed only to the time of such tender. Lord Ellenborough: “1 
think interest ought to stop from the offer to pay. Interest, properly 
speaking, is a compensation agreed to be paid for the use of 
money forborne by the lender, at the borrower’s request. It is 
more frequently recovered in the shape of damages for money 
improperly detained by the debtor, contrary to the request of the 
creditor. But in neither of these ways can interest continue to 
run after an offer to pay the principal, upon a reasonable condi- 
tion, which the other party refuses, or is not in a situation to 
fulfill.” 

Heath v. Guy, 10 Mass. Rep. 371. This was debt brought by 
the Judge of Probate against the surety in an administration bond. 
The Court allowed interest from the time of the demand made on 
the surety. This decision overruled the case of Paine v. McIntire, 
1 Mass. Rep. 69, where interest was allowed from the time of the 
decree made by the Judge of Probate. 

Mason v. Waite, 17 Mass. Rep. 560. Assumpsit for money had 
and received. Plaintiff had intrusted bank-notes to a carrier, who 
had lost them to defendant in gaming. Interest was allowed 
from the time defendant received them to judgment. 

Wood v. Robbins, 11 Mass. Rep.504. Assumpsit for money had 
and received. Plaintiff was non compos, and defendant had ob- 
tained his money by fraud. Interest was allowed from the time 
of obtaining the money to judgment. 

Weeks v. Hasty, 13 Mass. Rep. 218. Assumpsit for money paid. 
Interest was allowed from the time of paying the money to com- 
mencement of suit. 

Winslow v. Hathaway, 1 Pick. Rep. 211. Hathaway had a 
judgment against Winslow, and took his body in execution. 
Winslow paid it, though improperly issued, and then brought this 
action for false imprisonment. Judgment for full amount paid, 
and interest from time of judgment. 

Fay v. Bradley, 1 Pick. Rep. 194. Judgment had been recovered 
against an administrator for a devastavit, which remained unsa- 
tisfied. This action was brought upon the bond. Interest was 
allowed from date of judgment. 

Daggett v. Pratt, 15 Mass. Rep. 177. Where a note is made 
payable at a day certain, with less than legal interest if then paid, 
but if not, with legal interest until paid; the note not having 
been paid at maturity, lawful interest was allowed from its date. 


Richmond, Administrator, Petitioner, &c. 2 Pick. Rep. 567. The 
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Petitioner did not settle his administration account, till five years 
from undertaking the trust. He had private charges against the 
estate of the intestate; and on these he demanded interest down 
to the time of settlement. But the Court considered eighteen 
months time enough for settling the estate, and allowed him in- 
terest for that time only. 

Walker v. Bradley, 3 Pick. Rep. 261. Plaintiff, Administrator, 
had paid in full a debt of the intestate to the Defendant. Three 
years after, the estate was represented insolvent, and the Judge of 
Probate decreed sixty cents on a dollar. Plaintiff brought this 
action to recover back forty per cent. on the sum he had paid, 
with interest, from the time of payment. But the Court allowed 
interest only from the time of the decree. 

Suffolk Bank vy. Worcester Bank, 5 Pick. Rep. 106. The Wor- 
cester Bank had not specie to redeem all its notes, the day they 
were presented. But on the morning of the next day, though 
after the service of the writ, a sum in specie was presented at the 
Suffolk Bank, sufficient to pay the balance, together with the in- 
terest for one day, at the rate of twenty-four per cent. per annum, 
as required by statute in such cases. The Suffolk Bank refused 
to receive it, and it was deposited in another Bank, to be paid to 
the Suffolk Bank, whenever called for, and notice thereof given. 
The Court held, that this, though not a legal tender, was yet suf- 
ficient to stop the running of interest from the time it was made. 
And they said that the like proceedings in case of a promissory 
note, containing no engagement for the payment of interest, would 
stop the running of simple interest as damages for detention. 

Dawes y. Winship, Note to 5 Pick. 97. This was an action on a 
probate bond against an executor for waste, in suffering property 
of the testator to be taken and sold on execution, at a very low 
price. It was held that he should pay interest on the sum found 
due in Chancery, from the date of the writ only, and not from the 
time when the property was at its highest value in his hands, or 
the time of the sale on execution. He defended at his peril. 

Ii]. Rute or Compuration. 

Hastings v. Wiswall, 8 Mass. R. 455. This was assumpsit upon 
a promissory note payable in five years with interest annually. 
The plaintiff moved that the interest due by the terms of the note, 
at the end of each year, should be added to the principal, and in- 
terest be cast on the aggregate, and so from year to year to the time 
of judgment. By the Court. The plaintiff might have brought 
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his action for the interest, at the end of each year ; and by neglect- 
ing this, he may be considered as waiving his claim to compound 
interest. The clerk will add simple interest to the principal for 
the time that the interest remained unpaid. This seems to over- 
rule the case of Greenleaf v. Kellogg, 2 Mass. Rep. 568. That 
was assumpsit for the interest due on a promissory note carry- 
ing interest annually. Three years’ interest was then due. The 
Court gave judgment for the interest in arrear, and for the interest 
of each year’s interest from the day it was payable, to the time 
of rendering judgment. 

Dean v. Williams, 17 Mass. Rep. 417. The question here was 
how to cast interest upon a note where partial payments had been 
made. The Court adopted the following rule, by which every 
payment is first applied to keep down the interest; but the interest 
is never allowed to form a part of the principal, so as to carry 
interest.— Compute the interest on the principal sum, from the 
time when the interest commenced to the first time when a pay- 
ment was made, which exceeds, either alone or in conjunction 
with the preceding payments, if any, the interest at that time due: 
add that interest to the principal, and from the sum subtract the 
payment made at that time, together with the preceding payments, 
if any; and the remainder forms a new principal, on which com- 
pute and subtract the interest, as upon the first principal; and 
proceed in this manner to the time of the judgment.” 

Fobes v. Cantfield, 3 Ohio Rep. 17. The Court was called upon 
to give a construction to the Connecticut Statute of Usury, which 
is the same as the English Statute of Anne, and avoids a usurious 
contract. The facts were these: In 1801 the defendant was in- 
debted to the plaintiffs, and gave his notes, payable with interest, 
at six per cent. In 1807, no part of principal or interest having 
been paid, he agreed to have interest cast to that date, and from 
that time, to pay interest on the aggregate amount annually. In 
1812, nothing having yet been paid, defendant agreed that simple 
interest should be calculated to 1807, and compound interest 
annually from that time. Notes were given in 1812 pursuant to 
this agreement. The question was whether this was usurious, 
under the laws of Connecticut, where the contract was made. 
The Court reasoned thus :—A sum of money due for interest, is as 
justly and fairly due, as for any other consideration ; and an agree- 
ment to pay interest upon it, after it is due, cannot be deemed 
usurious, Courts have not been disposed to compute interest upon 
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interest, where the contract between the parties was silent. But 
if, when the interest is due and payable, and constitutes a then 
subsisting debt, the debtor ask to retain it, and pay interest upon 
it, at the legal rate, the agreement is not usurious. It is nothing 
more than an agreement to pay legal interest for the forbearance 
of enforcing the collection of a debt, then actually due and de- 
mandable. Such was the case before us. If instead of giving 
the notes in 1812, the defendant had paid the amount in money, 
he certainly could not have maintained an action to recover back 
what he now calls the usury. It was but the compliance with his 
agreement to pay the interest annually, and did not put the party 
in the same condition he would have been in, had the interest 
been annually paid. 

Watkinson v. Root, 4 Ohio Rep. 373. Assumpsit to recover a 
sum of money as interest, upon a special contract to pay interest. 
Held, that in an action to recover interest upon money, the interest 
is considered principal, and bears interest from the time it became 
due. The Court said that such a contract was prohibited by no 
statutory provisions, and they saw no reason why it should not be 
enforced. They found a precedent in Adams’ N. H. Rep. 179, 
where interest upon interest was allowed, and they were disposed 
to follow it. It was well settled that a separate action would lie 
to recover interest. 2 Mass. 613; 3 Mass. 221. Also, that an 
agreement, after interest is due, to turn it into principal is valid. 
4 T. Rep. 612; 2 H. Bl. 144. And though in England, at least 
until recently, an agreement at the time of an original contract, 
that if interest were not paid at the end of the year, it should be 
deemed principal and carry interest, would not be enforced, 1 
Johns. Chy., because such a rule would tend to oppression, yet the 
policy of such a doctrine was doubtful, and the Court preferred 
the contrary. Accordingly in Ohio, while this precedent stands, 
we may consider the right to take compound interest by special 
agreement, as settled. 

Brockway v. Clark, 6 Ohio, 45. Brockway borrowed of Clark 
$100 for ninety days, and gave a note for $130, with a condition 
to be discharged by $110, if paid within the ninety days. The debt 
was renewed from time to time in the same shape for about two 
years and a half, when it amounted, with some payments, to about 
$260, or one hundred and sixty per cent. interest. At the last re- 
newal three notes were given, on each of which a judgment. was 
obtained before a justice of the peace, and an appeal taken; 
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pending which, this bill was filed, praying for an injunction, the 
production of the old notes, and relief against the excess of inte- 
rest over six per cent. The bill did not allege a tender of the 
amount due, but merely a willingness to pay. To the prayer for 
relief there was a demurrer. Held, first, that since the act of 1824, 
fixing the rate of interest, this court cannot relieve against a con- 
tract for more than six per cent., however extortionate. Secondly, 
this court can relieve against the penalty inserted in each note, if 
not paid at maturity. And the case was referred to a master to 
ascertain how much of the debt consisted of penalties. And the 
complainant was required to pay the balance so found, including 
the stipulated interest, and the costs of the suits at law, as a con- 
dition of continuing the injunction. 

Reddish’s E:xecutors v. Watson and others, 6 Ohio, 510. Assumpsit 
on a promissory note, at thirty days, for $500, with a further pro- 
mise to pay $15 every thirty days in advance, until the note should 
be paid. Two of the defendants were sureties, and claimed that 
they were discharged by giving time to the principal after the 
maturity of the note, without their consent. The question of ille- 
gal interest was also raised. Held, first, that the sureties were not 
discharged by giving time, for that was a part of their contract. 
Secondly, parties have a right to contract for more than six per 
cent., and if paid in advance, it is not to be treated as part pay- 
ment of the principal. But the failure to pay in advance, deter- 
mines the contract, and from that time it only draws six per cent. 

Lafayette Society v. Lewis,7 Ohio Rep., Part 1, 80. Assumpsit 
on apromissory note, at one year, for $98.25, with a provision 
that if not punctually paid, the makers should pay two and a half 
per cent. per month, until paid. Held, that the plaintiff could only 
recover the principal, and 6 per cent. per annum as interest, the 
contract being void for the excess. This overrules the case of 
Reddish’s Executors v. Watson, 6 Ohio, 510, and questions the 
reasoning of the Court in Brockway v. Clark, 6 Ohio, 45. 
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SUPREME COURT OF MASSACHUSETTS, MIDDLESEX CO.: AUG. 1848. 
Jesse E. Porrer v. Guy E. Greevey. 


[FROM THE BOSTON DAILY ADVERTISER. | 
Contract made on Sunday, when no necessity for it, void. 


Tus action was debt on a bond. The case was presented to 
the Court on an agreed statement of facts. The bond was dated 
September 22d, 1845. The condition of the bond was, that the 
defendant should not, within a certain number of years, run a 
bread cart over certain routes specified in the bond on his own ac- 
count or for any other person than the plaintiff. 

The defendant pleaded the general issue, and specified as fur- 
ther grounds of defence, 1. That the bond declared on was void, 
as being in restraint of trade, and therefore not upon a legal con- 
sideration ; the driving of a bread cart and selling bread being 
part of the defendant’s business. 2. That the bond was made on 
the Lord’s day, between sunrise and sunset of that day ; the mak- 
ing thereof not being a work of necessity, charity, or mercy. 

It was agreed that the defendant could prove, if it were legally 
competent for him to do so, by parol evidence, that the bond was 
signed and delivered to the plaintiff at his house on the afternoon 
of the Lord’s day, and before sunset, some time in October, 1845, 
and not on the day of the date of the bond, (which was a week 
day ;) that both parties at that time were in good health, and 
there was nothing to show that to execute the bond on that day 
was a work of charity, necessity, or mercy. 

It was also agreed that the plaintiff could prove, if it were le- 
gally competent for him to do so, by parol evidence, that the bond 
was given for the consideration set out in the declaration, to wit, 
an agreement to employ the defendant for a certain length of time 
on certain wages, as a driver of a bread cart for the plaintiff over 
certain routes, in consideration of which the defendant gave the 
bond, conditional not to run a bread cart over the same routes for 
any other person than the plaintiff for a specified number of years. 

It was also agreed, that after the date of the bond, and before 
the date of the plaintiff’s writ, the defendant committed a breach 
of the bond. 

The case was decided upon the second ground of defence, viz.: 
that the making of the contract was a violation of the Lord’s day 
Act, and therefore void. 
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Suaw, C. J. gave the opinion of the Court, reserving for the 
published report a more full opinion. 

The agreed statement of facts brought the case within the pro- 
visions of Rev. Stat.c. 50, s. 1, prohibiting any person from “ keep- 
ing open his shop, warehouse, or work-house, or doing any man- 
ner of labor, business, or work, except only works of necessity, or 
charity, or being present at any dancing or any public diversion, 
show, or entertainment, or taking part in any sport, game or play, 
on the Lord’s day,” under a penalty of a fine, not exceeding ten 
dollars for every offence. A subsequent section of the same chap- 
ter defines the Lord’s day, for the purpose of this Act, to include 
“the time between the midnight preceding and the sunsetting of 
the said day.” It is competent to show by parol testimony the 
true date of the execution of an instrument, different from that 
appearing on its face; so that the bond in this case is to be taken 
as proved to have been executed on Sunday, between sunrise and 
sunset, and there is no evidence to show, and it is not pretended, 
that the execution of it on that day was a work of necessity or 
charity, to bring it within the exceptions of the Statute. 

The intention of the Legislature, by this Statute was to prohibit 
secular business on the Sabbath ; and this prohibition is not con- 
fined to work in a strict sense, (manual labor,) but the making of 
bargains. Trafficking of all kinds, that are liable to occasion dis- 
putes, and require the action of more than one, are as much within 
the spirit of the prohibition. This intention to prevent an act may 
be expressed by the Legislature by a simple prohibition, or by an- 
nexing a penalty to the doing of an act. Penalty is prohibition. 

The general principle that no action will lie on a contract made 
in contravention of a statute, or a principle of common law, has 
been recognized in this Commonwealth. Wheeler v. Russell, 17 
Mass. Rep. 238. A contract, the making of which was illegal, 
cannot be the subject-matter of an action. Considerations of public 
policy require the enforcement of this rule, though both parties 
may have joined in the violation of law, and the defendant be 
equally in fault with the plaintiff. Lord Alvanly remarked, on a 
suit brought on a contract of this nature, that “no man could 
come into a British Court of Justice to ask the assistance of the 
law, who founds his claim upon a contravention of British laws.” 
The best way to enforce the observance of a law, is to prevent 
the violation of it from being profitable. 

This principle has been applied to contracts for smuggling goods ; 
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for manufacturing tools for counterfeiting; for the purchase of 
shingles and bricks under the statute dimensions ; for the purchase 
by a brewer of drugs prohibited to be used in making ale and 
other liquors ; but it has not in this Commonwealth been applied 
to contracts made in violation of the Lord’s day Act. Gear v. 
Putnam, 10 Mass. Rep. 312, is the earliest case in the Reports. It 
was an action upon a promissory note. The defendant pleaded that 
the note was made on the Lord’s day, and on demurrer the plea 
was adjudged insufficient, and the plaintiff had judgment. Par- 
sons, Chief Justice, in giving the opinion of the Court, referred to 
a case decided in Plymouth county, in which this defence was set 
up, but the Court overruled it, and held the contract good. In 
Clapp v. Smith, 16 Pick. Rep. 247, the principle laid down in Gear 
v. Putnam is referred to and confirmed as the recognized law of 
the Commonwealth. In Bosworth v. The Inhabitants of Swansey, 
10 Metcf. Rep. 363, it was held, that a person who travels on the 
Lord’s day, neither from necessity nor charity, cannot maintain an 
action against a town for an injury received by him while so trav- 
eling, by reason of a defect in a highway which the town is by 
law obliged to repair. The Revised Statutes, c. 50, s. 2, provide 
that “no person shall travel on the Lord’s day, except from neces- 
sity or charity,” and that ‘‘ every person so offending shall be pun- 
ished by a fine not exceeding ten dollars for every offence.” 

In this case, the plaintiff with the defendant was guilty of a vio- 
lation of law in the execution and receiving of the bond on the 
Lord’s day. There is no difference in principle, so far as con- 
cerned the validity of the contract, whether the illegality be in the 
thing to be done, in the consideration for the contract, in the par- 
ties to the contract, or in the manner or time in which the contract 
is made. The bond in this case is void, because made at a time 
when such an act cannot legally be done. Judgment for the defen- 
dant on the agreed statement of facts. 

E. Burrrick, for the plaintiff; E. R. Hoar and Geo. Farrar for 
the defendant. 
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NOTES OF RECENT DECISIONS. 


English Chancery, March, 1848. Gillespie v. Barnwell. [17 Law J. 
Rep. n. s. Chy. 279.] 


DEBTOR AND CREDITOR—JOINT LIABILITY——CLUB—DEBT——AGREEMENT—IN- 
JUNCTION. 


A Banking Company advanced a sum of money to a club, and afterwards brought an 
action against M, one of the members, for the whole debt. He made an arrangement 
with the Bank for stopping the action, according to the terms whereof he gave to the 
Bank security for their debt, and they undertook to bring other actions against other 
members of the club, who were to be named by him. The Bank, by the direction of 
M, commenced an action against another member of the club, G, who entered into 
communication with M’s solicitor, and paid to him a sum of money, which was ap- 
plied in part satisfaction of the debt due to the Bank, and if such payment had not 
been made, the Bank, who were pressing for payment, would have entered up judgment 
against M: Held, That after the contribution by G, he ought not to be proceeded 
against for the benefit of M, and that the Bank had, by their arrangement with M, be- 
come affected by the equities which existed between him and G, and that G was enti- 
titled to an injunction to restrain the Bank from proceeding with their action against 
him. 


English Chancery, Dec. 1848. Stockenv. Dawson. [17 Law J. Rep. 
n. s. Chy. 282.] 


PARTNERSHIP—-LIEN IN FAVOR OF DECEASED PARTNER, IN PREFERENCE TO 
OTHER CREDITORS. 

A trader, by his will, appointed his partner and other parties executors, and author- 
ized his partner to purchase his share of the trade, premises and stock; and if he de- 
clined to do so, the trade was to be carried on for the benefit of the testator’s wife and 
family. A valuation was made, and the surviving partner took possession of the whole 
partnership property under circumstances which induced the Court to set aside the sale 
as invalid. The surviving partner, and subsequently his son and legatee carried on the 
business for several years, and the son ultimately became bankrupt. The partnership 
property was then sold, and the proceeds paid into Court: Held, That the representa- 
tives of the deceased partner were entitled to one moiety of the fund in Court, and also 
to a lien on the other moiety for sums which were found by the Master to be due to 
them from the estate of William, and that their claim ought to be satisfied in prefer- 
ence to the debts of the creditors of the bankrupt, the case not being affected by the 
question, whether any of the partnership stock was or was not in the order or disposi- 
tion of the bankrupt. 


English Chancery, Jan. 1848. Wilson v. Short. [17 Law J. Rep. 
n. s. Chy. 289.] 


CONTRACT—-FALSE REPRESENTATION——-CHAMPERTY. 

A. & Co., brokers in the city of London, were authorized by B, at two several times 
to purchase for him 3,000 tons of iron. A. & Co. shortly afterwards delivered to B 
“ bought notes,"’ which expressed that they had bought the iron for him at the prices 
and upon fhe terms therein named, and specified their charges for brokerage and com- 
mission, but which did not name any person as the seller, B, thereupon paid to A. & 
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Co. the brokerage, &c., and made the deposits according to the terms of the bought 
notes. The plaintiffs being about to advance money to B., upon the security of the 
bought notes, inquired of A. & Co. whether they might safely rely upontthe fulfillment of 
the contracts; and A. & Co. thereupon endorsed on the contracts a memorandum, that 
in consideration of the payment of their brokerage, &c., they personally guarantied the 
performance of the contracts. The advance was made, and the bought notes deposited» 
by way of mortgage, with the plaintiffs; A. & Co. undertaking to hold the iron deposits 
for the benefit of the plaintiffs. A considerable fall afterwards took place in the price 
of iron; and the plaintiffs, having discovered that there were no other sellers but A. & 
Co. filed their bill against A. & Co., and B. to have the contracts cancelled, and for a 
return of the deposits: Held, That A. & Co., having failed to prove that the plaintiffs 
knew the real facts at the time of their advance to B., must be taken to have repre- 
sented to them that B.’s interest in the contracts was such as the documents repre- 
sented it; and that the decree must be for a return of the deposits, with interest and costs. 

B. entered into a valid legal contract with A. & Co., and paid a deposit, and then 
assigned all his interest in the contract to the plaintiffs, by way of mortgage. A fraud 
on the part of A. & Co. was discovered subsequently to the assignment, which would 
have enabled B. to rescind the contract, and recover the deposit. A bill by the plain- 
tiffs, against A & Co. and B., to rescind the contract, and recover the deposit, is not 
liable to objection on the ground of champerty. 


Court of Queen’s Bench, May, 1848. Robertson and another v. Nor- 
ris. [17 Law J. Rep.n. s. Q. B. 201.] 


BARON AND FEME—CONVEYANCE BY HUSBAND OF REVERSION IN WIFE’S LANDS. 

An issue, whether a husband conveyed to plaintiff the reversion, of which he and his 
wife were seized in right of the wife, to hold to the plaintiff during the coverture, is 
proved by an indenture, purporting to be made by husband and wife, but executed by 
him only, by which he professed to convey an estate during their joint lives. 


Court of Queen’s Bench, Dec. 1847. M? Ewen v. Woods and another. 
[17 Law J. Rep. n. s. Q. B. 206.] 


MONEY HAD AND RECEIVED——PRINCIPAL AND AGENT—VENDOR AND PUR- 
CHASER—RAILWAY SHARES—SCRIP. 

The defendants purchased in their own names railway scrip for the plaintiff, deliv- 
erable on the 29th August, for £148 10s., which sum the plaintiff paid the defen- 
dants on the 26th August. On the 22d August the Railway Company called in the 
scrip for registration, and the share certificates were not delivered until December, and 
in the mean time a call was made in respect of the shares, which was paid by the 
holder. The plaintiff having repudiated the shares, the defendant declined to take 
them from the holder, and they were sold at a loss exceeding the £148 10s., and the 
defendants paid such loss to the holder: Held, That they being liable to the original 
holder for such loss, and the plaintiff not having supplied funds to meet the call, an 
action for money had and received could not be maintained by him against the defen- 
dants for the £148 10s. 


Court of Queen’s Bench, May,1848. Cutler v. Bower. [17 Law J. 
Rep. n. s. Q. B. 217.) ; 


PATENT——PARTIAL FAILURE OF CONSIDERATION. 
By an indenture, reciting that by a deed of 1842, the plaintiff had granted the defen- 
dant a license to make and vend a patent, subject to payment of a royalty, with a pro- 
viso for keeping the royalty at an average of £16 13s. 4d. per month, and also reciting 
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that the defendant had agreed with the plaintiff to purchase one half of the patent, 
(subject to the previous deed, but with the benefit to the defendant of one half of the 
royalty thereby reserved,) the plaintiff, in consideration of £2,200 for the purchase of 
one half the patent and one half the royalty, assigned to a trustee for the defendant 
the patent and matters intended to be assigned as therein mentioned. The plaintiff 
covenanted in the usual form for the title; and the indenture contained a covenant by 
the defendant to pay the £2,200 by certain installments. In an action on this last cov- 
enant, alleging as breaches non-payment of two installments, the defendant, after 
setting out the deed of 1842 and the letters patent, pleaded several pleas, merely deny- 
ing the validity of the patent: Held, to be no answer to the action: first, because the 
defendant, under the deed of 1842, would be at all events bound to pay £16 13s. 4d. 


royalty per month; and secondly, because the defendant’s covenant was independent of 
the covenant for title by plaintiff. 


Court of Queen’s Bench, May, 1848. Russell v. Smith. [17 Law J. 
Rep. n. s. Q. B. 225.) 


COPYRIGHT——PIRACY——MUSICAL COMPOSITION——PLACE OF DRAMATIC ENTER- 
TAINMENT. 


The plaintiff was the original composer of the music of a song of a narrative char- 
acter, which he sang publickly for profit, and accompanied it by gesture and expres- 
sion. The defendant announced by handbills the performance of, and subsequently 
performed, the plaintiff’s song at Crosby Hall, a place licensed for music and danc- 
ing, under 25 Geo. 2 c. 36. 

In an action for penalties under the 5 & 6 Vict. c. 45—Held, first, That the plaintiff ’s 
song was a musical composition within the 20th section of that act. Secondly, that 
Crosby Hall wasa place of dramatic entertainment within 3 Will.4c.15. Thirdly, 
that the allegation in the declaration in the terms of the statute, that the plaintiff had 
the “sole liberty of representing a certain musical composition,” was a sufficient state- 
ment of the plaintiff’s right. Fourthly, that it was not necessary that the plaintiff, 
who was the assignee of the copyright of the words, should be registered under section 
14 before bringing the action. 


English Common Pleas, April, 1848. Batty v. Marriott. [17 Law 
J. Rep. n. s. C. P. 215.) 


GAMING——FOOT-RACE. 


Since the passing of the 8 & 9 Vict. c. 109, a foot-race is a lawful exercise. 

Two persons deposited £10 each with a stake-holder, to abide the event of a foot- 
race to be run between them: Held, That the money deposited was “a subscription” 
for a sum of money to be awarded to the winner of “a lawful game,”’ within the 8 & 9 
Vict. c. 109, s. 18. 


English Common Pleas, April,1848. Smith v. Dearlove. [17 Law 
J. Rep. n. s. C. P.219.] 


LIEN——INNKEEPER——TROVER. 


An innkeeper received the carriage and horses of a person not residing at his inn. 
Whilst they were in his possession, the owner took refreshments occasionally at the 
inn, and a friend of his resided there for some time at the owner’s credit, and by his 
direction: Held, That the innkeeper had no lien upon the carriage, &c., for the 
amount of his bill, which included charges for the keep of horses, the standing of the 
carriagé, and refreshments for the owner and his friend. 
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Exchequer of Pleas, April, 1847. Burnby v. Boillitt. [17 Law J. 
Rep. n. s. Q. B. 190.] 


VENDOR AND PURCHASER——-SALE OF UNWHOLESOME FOOD—IMPLIED 
WARRANTY. 


The defendant, a farmer, purchased of a butcher the carcase of a pig, which was 
exposed for sale in the public shambles, and left it there. Subsequently, the plaintiff 
offered for the carcase, and was told by the butcher he had already sold it to the defen- 
dant. The plaintiff afterwards met the defendant in town, and for a trifling considera- 
tion the defendant transferred his bargain to the plaintiff. The carcase turned out to 
be measly and unfit for human food. There was no evidence that the defendant knew 
when he bought or sold the pig that it was diseased, but there was reasonable evidence 
that he knew it was intended for human food. 

In an action on the case to recover the price of the pig as damages for the breach of 
an implied warranty,—Held, that the defendant not having dealt in the way of a com- 
mon trader, and there being no evidence of warranty or of fraud on his part, was not 
liable; and the plaintiff was nonsuited. 


English Common Pleas, April, 1848. Hardingham v. Allen. [17 L. 
J. Rep. n. s. C. P. 198.] 


TENDER——APPROPRIATION OF SUM TENDERED——MONEY HAD AND RECEIVED— 
DETINUE. 


In an action of debt, with a count for the detention of a horse, the defendant pleaded 
to the count in detinue a lien of 10s. for trying the horse in harness. The plaintiff re- 
plied a tender. At the time the horse was demanded of the defendant, he claimed the 
sum of £1 7s. for keep, &c., including the sum of 10s. for the trial, whereupon the 
defendant said the charge was exorbitant, and tendered the sum of 19s. 6d.: Held, that 
the plea of tender was not proved. 

Proof of money received upon a condition does not support a count for money had 
and received. 


English Common Pleas, February, 1848. Armstrong v. Christiana. 
[17 Law J. Rep. n. s. C. P. 181.) 


BILL OF EXCHANGE—NOTICE OF DISHONOR. 


The plaintiff gave the defendant this notice of dishonor: “TI am the holder of a bill 
drawn by you on L. M. M. for £98 15s., which became due yesterday, and is unpaid; 
and I have to state, that unless the same is paid to me immediately, I shall proceed 
against you without delay for the amount. Amount of bill £98 15s. noting 5s., total 
£99;”? Held, that the word “ noting”? must be taken as part of the notice; that it im- 
plied presentment and non-payment; and that the notice was therefore sufficient. 


Court of Queen’s Bench, May, 1848. Shrewsbury v. Kelling. [17 
Law J. Rep. n.s. Q. B. 199.] 


EVIDENCE——PRIVATE WRITINGS, PRODUCTION OF——CUSTODY. 


The agent of the lessor of the plaintiff not being in the assize town when a deed was 
required material to the proof of his title, carpet bag, which was identified, was cut 
open in Court, and the deed produced from it by the attorney for the lessor of the 
plaintiff, who also identified the deed: Held, That there was sufficient prima facie 
evidence of proper custody. 
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Court of Queen’s Bench, May, 1848. Davison v. Wilson. [17 Law 
J. Rep. n.s. Q. B. 196.] 


TRESPASS——FORCIBLE ENTRY——PLEADING——AGGRAVATION. 

The declaration alleged that the defendant, with force and arms, &c., and with a 
strong hand, and against the form of the statute, broke and entered into the dwelling- 
house of the plaintiff, and broke open doors, windows, &c., and in a forcible manner 
and with a strong hand disseized and expelled the plaintiff. The defendant pleaded as 
to the breaking and entering, &c., that the dwelling-house, &c., was his soil and free- 
hold: Held, That the defendant might confine his justification to the breaking and en- 
tering, and that the plea was good; the circumstance of entering manu forti being 
matter of aggravation, which the defendants were not necessarily called on to justify 
in a civil action. 


Court of Queen’s Bench, April, 1848. The Queen v. Le Comte Fon- 
taine Moreau. [17 Law J. Rep. nx. s. Q. B. 186.] 


EVIDENCE—AWARD OF ARBITRATOR—INDICTMENT FOR PERJURY. 
A was indicted for perjury, on occasion of making an affidavit to hold C to bail for 


£50. 

At the trial of the indictment it was proved that A had prosecuted the action against 
C; that, at the trial, a verdict was taken for A, subject to a reference; and that the 
arbitrator awarded in favor of C: Held, that the award was not admissible against A 
on the trial of indictment. 


Court of Queen’s Bench, April, 1848. The Queen v. the Tything of 
East Mark. [17 Law J. Rep. n. s. Q. B. 177.] 


HIGHW AY——DEDICATION——USER. 


If a road has been used by the public for a great number of years, a dedication by 
the owner of the soil may be presumed, whoever he may be; and it is not material to 
inquire who the precise owner was, or whether he intended to dedicate the road to the 


public. 
English Court of Chancery, March, 1848. Follett v. Delany. [17 L. 
J. Rep. n. s. Chan, 254.] 


SHIP REGISTRY ACTS—-FRAUD—PROPERTY IN SHIPS. 

L. A. & Co. made an arrangement with D. to sell him a ship on payment of £1,800. 
A bill of sale of the ship was made out and executed by the vendors; but no part of 
the money was paid, and the bill was not delivered to D. D. took away the bill of sale 
without the knowledge or consent of the vendors, but returned it to them in a few days 
after with astatement that the above arrangement was not to be carried out. It was sub- 
sequently discovered that D. had, when the bill of sale was in his possession, procured 
the ship to be registered in his own name. A bill was filed against D., stating the 
above facts, and praying that the ship might be restored to the vendors. D. put ina 
demurrer to the bill for want of equity. Demurrer allowed. 


English Court of Chancery, January, 1848. Raistrick v. Elsworth. 
[17 Law J. Rep. n. s. 248.] 


PRACTICE—-AMENDMENT—MOTION TO DISMISS. 


A, a defendant, having answered the bill, gave a notice of motion to dismiss the bill 
for want of prosecution for the first day of Michaelmas term. On the 5th of Novem- 
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ber, before the motion came on, the plaintiff obtained an order from the Master for 
liberty to amend the bill on payment of 6s. 8d., which he served on A, with a tender 
of the 6s. 8d., which was refused. The plaintiff amended his bill, and required an an- 
swer to the amendments from A. The plaintiff did not serve A with a subpena to an- 
swer the amended bill, or file a replication, or set down the cause on bill and answer: 
Held, That A was entitled to move to dismiss the bill for want of prosecution. 


English Court of Chancery, January, 1848. Crockett v. Crockett. 
[17 Law J. Rep. n. s. 230.] 


WILL—CONSTRUCTION——GIFT BY IMPLICATION——POWER. 


A testator directed that all his property should be at the disposal of his wife, for her- 
self and her children: Held, That the wife was either a trustee with a large discretion 
as to the application of the fund, or had a power in favor of the children, subject to 
the life estate in herself. 

Held, also, (reversing the decision of the Court below,) that the children were not 
entitled to a present interest in possession. 

The wife had executed a deed, by which she directed the income of the testator’s 
property to be paid to herself for life, with certain trusts in remainder for the benefit of 
the children; and by a decree made in a supplemental suit, the children had been de- 
clared entitled to the benefits of the deed, and that decree was not appealed from. The 
Lord Chancellor, therefore, refused to make any declaration as to the rights of the 
parties under the will, independently of the deed and the decision in the supplemental 
suit; their interests being in a great measure decided by that suit and the decision in it. 


Exchequer of Pleas, Jan. 1848. Galsworthy v. Struit. [17 Law J. 
Rep. n. s. Ex, 226.] 


COVENANT, CONSTRUCTION OF——-LIQUIDATED DAMAGES—PENALTIES. 


The plaintiff and the defendant being attorneys and solicitors, carrying on business 
at Ely Place, in London, in co-partnership, dissolved the partnership by indenture, 
whereby the defendant covenanted with the plaintiff that he, the defendant, would not 
thereafter, within the next seven years, directly or indirectly, by himself or in partner- 
ship, carry on the business of an attorney or solicitor within fifty miles from Ely Place, 
nor interfere with, solicit, or influence the clients of the said co-partnership, and if he 
should infringe the covenant, then that he would immediately pay to the plaintiff 
£1,000 as for liquidated damages, and not by way of penalty: Held, That the inten- 
tion of the parties was, that the sum of £1000 was to be considered as liquidated 
damages, and not as a penalty. 


District Court of the United States, for the Western District of Vir- 
ginia. Prentice v. Lane. [1 Law Reporter, n. s. 204.] 


If the consideration of a note be fraudulent between the original parties, a subse- 
quent holder will be held to strict proof that he paid value for it. 

The exposition of the Statutes of any State, by the Courts of that State, is always 
regarded as of binding authority in the construction of such statutes by Courts of other 
States. 

The case of Swift v. Tyson, 16 Pet. 18, explained. / 

A promissory note or bill of exchange, which is made negotiable by the law of Penn- 
sylvania, and is transferred to the holder as collateral security, merely for an antece- 
dent debt or liability, without notice of fraud, will not confer such a title on the holder 
as will exclude all equities between the maker and the payee, or any previous holder. 
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Circuit Court of Law and Chancery of Virginia, Accomac County, 
October Term, 1847. Ker’s Administrator v. Snead. [16 Law 
Reporter, n. s. 217. 


In the absence of a provision for accumulation, a trustee will not be charged with 
compound interest, merely because he has mingled the trust funds with, and used them 
as his own, without making an investment. 

The English cases on the subject of interest against trustees examined, and Raphael 
v. Boehm, 11 Ves. 92; 13 Ib. 407-500, explained. 

A committee of a lunatic who has accounted fairly, and conducted himself bona fide 
in the management of the funds and property of the lunatic, and who has used the 
property as his own, but without investment in any trade or speculation, should be 
charged with simple interest only. 


Bloxum et ux. v. Bagwell, Adm’r, &c. [1 Law Reporter, n. s.228.] 


The marriage of a female infant does not merge the disability of infancy in that of 
coverture, so as to require that the husband and wife shall bring their actions for claims 
of the wife within the time limited after the marriage. The suit of the husband and 
wife is within the saving clause of the Statute of Limitations, in favor of infants, in 
like manner as if the wife had continued sole. 


Maryland Chancery Cases. 


The Annapolis Free Press, a new paper started at the State capital, publishes every 
week an able report of some one or more cases in the Court of Chancery, nearly all of 
which are of interest to business men, who we doubt not will liberally encourage the 
undertaking. 

The last number of the Free Press contains a case of considerable interest to the 
commission merchants of Baltimore, who are in the habit of dealing with farmers and 
planters, of which we give the following brief abstract. 

An agreement was made with Sullivan & Sons, by Robert W. Bowie, of Prince 
George’s County, for advances, acceptances, &c., on the crops of 1847, then growing. 
He died in January, 1848, before their delivery, and before the wheat crop was ma- 
tured, leaving a personal estate insufficient for the payment of his obligations. The 
Chancellor decided that the executor should deliver the crops that were ready for mar- 
ket at the time of the death, and those that became ready afterwards; or, in other 
words, granted a specific performance of the agreement; so that the deficiency of the 
personal estate will not affect the merchant, as it would do, if he had been left to seek 
his remedy by damages at law against the executor. 


United States Circuit Court for Louisiana. Tyler v. Deval. [1 Code 
Reporter, 30.] 


INJUNCTION——PATENT RIGHT—INVENTION. 


Motion for an injunction, to prevent the infringement of an alleged patent right. 
Held, That a machine is patentable, only when it is substantially new. An invention 
in mechanics consists, not in discovery of new principles, but in new combinations of 
old principles. Where an inventor claims to have invented more than he has actually 
invented, the patent is void. 





MISCELLANEOUS. 


Wilcox’s Digest. {A Digest of the first sixteen Volumes of the Ohio Reports; vols. 
xiii., xiv., xv., and xvi., by way of Supplement; containing together all the Cases ever 
reported in Law and in Equity, in the Supreme Court of the State of Ohio, in Bank. 
By P. B. Wixcox, Attorney at Law, and sometime Reporter of that Court. Columbus: 
Published by I. N. Whiting & Huntington. 1848.] 

The title-page shows that this is merely the former digest of the first twelve volumes, 
(of which we expressed our opinion at its first appearance,) with an Appendix, or 
Supplement, from the same accomplished lawyer, containing a separate digest of the 
four volumes which have since appeared. Of course, however well executed, the book 
cannot be quite as convenient for reference, as if it formed one continuous whole, 
Still, its value is greatly enhanced by this addition, the reputation of Mr. Wilcox being 
a guaranty for its accuracy. 


Obituary. We have now before us, without space for publication, appropriate trib- 
utes of respect from the Bar of Alabama, to the memory of the following distinguished 
members of that Bar, who have recently been taken away by death: 

Henry Go.tptuwa!re, Associate Justice of the Supreme Court; 

Tuomas D. Cuiarxe, Attorney General; 

CHANCELLOR CRENSHAW; 

Revusen Sarroip, Ex-Judge of the Supreme Court; and 

James W. McCune, one of the ablest lawyers in the State. 


The Slave Case in Michigan. We received from Judge McLean, too late for publica- 
tion in this number, full notes of his much admired charge to the jury in this interest- 
ing case. We much regret the necessity of postponement. 


Prof. Greenleaf, who lately resigned the Professorship of Law in Harvard University, 
will devote his time to the completion of his edition of Cruise’s Digest. 


THIS JOURNAL. 

The changes announced in our Jast number have met the general approbation of the 
Bar. Of this the Publisher has received very substantial proof. The Editors acknowl- 
edge their obligations to Cuartes D. Drake, Esq., late of the St. Louis, but now of the 
Cincinnati Bar, for his very condensed, yet complete “Answers for Missouri.”? For 
convenience of reference, it has been thought best to preserve the consecutive number- 
ing on the title-page, so that this volume, instead of being Vol. I., n. 8., &c., will be 
Vol. VI., n. 8., I., &e. If there be any error in the address of subscribers, as printed 
on the cover, the Publisher will at once correct it, when pointed out. 





